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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TODD CHARLES LACINA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031505
FANSTEEL, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Todd Lacina, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Fansteel, Inc., employer and Commerce and Industry, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on December 6, 2011 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 6; defense exhibits A through I; as well as the testimony of the claimant.

ISSUE

The parties presented the following issue for determination:

The extent of the claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant, Todd Lacina, was 52 years old at the time of the hearing.  He resides in Creston, Iowa.  He is married. 

His education consists of completing the 11th grade.  He has not obtained a GED, or any further education or training.  After he left high school, he worked cutting meat until about 1985.  He then moved to Colorado to look for work. He worked at a packing house in Loveland, Colorado.  He worked there for about 10 years before moving back to Iowa.

Back in Iowa he worked at the Gummy Bear factory in Creston.  He worked in the slurry department, where he mixed dried gelatin into water.  

Claimant worked at Fansteel for the first time for about eight years.  The company makes parts for the aerospace and military industries.  He then worked as a grain elevator mechanic in Ames.  He earned about $15.00 per hour. 

Claimant tired of the travel requirements of that job, and began working at Fansteel again.  He works as a casting welder, where he earns about $18.00 to $20.00 per hour.  Formerly he worked sawing off unneeded parts of castings with a band saw. He would guide the casting through the blade.  The castings would vary from the size of a toaster to the size of a table.  Company guidelines stated any part weighing over 70 pounds was to be lifted with a hoist.  He worked in the saw room about 90 days.

He then moved to the welding department.  He is qualified to do TIG welding, where he uses aluminum or magnesium weld rod.  

Claimant had no prior medical or health issues before this injury. He had suffered no injuries at Fansteel.  He did on occasion have aches and pains but did not miss work. 

At the time of the injury, claimant was working on a 209-210 Bell Helicopter gear housing.  He was welding around the top flange of the casting, by putting the casting in the hoist and following a bolt pattern.  The casting was about four foot long and three and a half feet tall.  It weighed about 135 pounds or more.  

Claimant was working seven days per week at that time, 55 to 60 hours per week.  On May 7, 2009, the date of injury, claimant began to experience pain in his shoulder and neck area, on the left side.  His work required him to use his left arm to hold onto the torch, often working above shoulder height.  He felt the pain while doing the welding.  The casting was higher than shoulder height, so he had to reach to weld.  The pain gradually increased over a six month period while he was doing this welding.  Claimant had to rely on co-workers to help him perform his job duties because of this pain.

Claimant was the main person working on this project.  Claimant felt a lot of pain in his neck, shoulder and left arm.  He reported the pain to Michael Short, his welding supervisor.  He told claimant to go to the company doctor, Thomas Young, D.O.  He prescribed medication, which did not help.  He also gave him temporary work restrictions, along with suggestions for proper body mechanics to relieve his pain.  (Ex. C, p. 3) 

After a few months treatment, claimant was referred to a specialist, Mark Fish, M.D.  Dr. Fish examined claimant and thought claimant had a torn rotator cuff.  However, tests showed normal shoulder results.  

Claimant also underwent a Functional Capacity Evaluation in November, 2009.  The FCE recommended claimant be placed in the medium work category, lifting up to 70 pounds on a rare basis, 50 pounds on a regular basis.  (Ex. E)  Claimant stated as long as he used a hoist, his job was within those restrictions, and he has continued to work at his regular job.  However, he continues to have pain and discomfort with his neck and arm. 

Claimant stated his symptoms have gotten worse.  He originally had pain in his neck and left shoulder, but now the pain goes down his left arm.  At work, he has had difficulty doing welding work at shoulder height or more.  Claimant has to take breaks to relieve the pain.  He has welded some devices on his own to support his arm while welding.   His employer and co-workers are aware of his need to do this. 

Claimant continued to have pain, so he requested a referral.  He was referred to David E. Hatfield, M.D., of Des Moines Orthopedic Surgeons.  Claimant was sent to a pain management specialist, where claimant received an injection.  After that, Dr. Hatfield recommended surgery, but claimant did not undergo the surgery.  Claimant was told that since he was a smoker, one pack per day, for 30 years, the success of the surgery would be affected.  Dr. Hatfield refused to do the surgery because claimant was unable to quit smoking.  He did not suggest any further care or refer him to anyone else.  

Claimant then had a couple of MRIs, which showed generalized disc bulging and nerve root compression at the C5-6 and C6-7 levels.  He was found to have multilevel cervical spondylosis.  An MRI of the left shoulder did not show a torn rotator cuff.  (Ex. 1, p. 2)  Based on the MRI of claimant’s neck, Dr. Hansen recommended surgery.  (Ex. 1, p. 20)  
Thomas Carlstrom, M.D., examined claimant.  He found claimant to have cervical disc degeneration, and cervical foraminal stenosis and felt he was a candidate for a cervical radiofrequency and suprascapular cryo.  (Ex. 1, p. 13)  Dr. Carlstrom referred claimant to a pain management specialist, Thomas Hansen, M.D.  Claimant’s authorized treating physician is now Dr. Hansen.  
Claimant avoids some of his welding duties due to his injury.  His co-workers do the plug welding, as claimant has pain when he does this continuous type of welding.  Claimant stated he is not qualified to perform any other jobs at Fansteel.  Those jobs are hard labor and he does not feel his neck and shoulder condition would allow him to do those jobs, including the janitorial jobs, which involve moving big carts of garbage and shoveling snow. 

Dr. Hansen continues to treat claimant.  Claimant has a cervical “RF”, or “nerve burn”, set for shortly after the hearing.  

Claimant does not feel he could return to his Gummy Bears job because he would have to lift 50 pound bags of gelatin.  He also does not feel he could return to the elevator job, as that involved even more heavy lifting.  He is also aware of the assembly line duties his work performs for another employer and doesn’t feel he could perform those duties.

Today his neck gives him pain, including during the hearing.  He describes it as pain on the side of his neck which radiates down to his shoulder and down to his hand.  He sometimes drops things such as a pencil or a phone, and at work, he has dropped the welding torch. 

He no longer works overtime on weekends because of his injury.  He used to take home between $700.00 and $800.00 per week, now he takes home about $480.00 per week.  He hopes to continue to work at Fansteel as long as he can. He does not feel he could do his work without help from co-workers.  

On cross-examination, claimant indicated he has a valid driver’s license.  He has not sought vocational retraining.  He learned welding on the job at Fansteel.  He is still a casting welder at Fansteel, working at least 40 hours per week, sometimes 45 hours per week. 

Although he stated he could not do any other jobs at Fansteel, at his deposition he stated there were some he could perform but he would not want to due to his pain.  (Ex. H, pp. 9-10)  He describes his pain as 8.5 today on a pain scale of 10.  His medical records show he often rates it as 8.5 to 10.  He feels he can do his job satisfactorily at this time.  He has received satisfactory or positive work evaluations. 

At the time of injury he was making $16.79 per hour, today he is making between $18.00 and $20.00 per hour.  He is not working under any permanent work restrictions other than not working overtime, from Dr. Hansen.  Dr. Hatfield has not placed any permanent work restrictions.  Dr. Young did not impose any restrictions.  Neither did Dr. Wymer.
Claimant agreed it is his personal choice to keep smoking even though it prevents a cervical fusion that might help his condition.  He agrees he was told the bones cannot fuse after a surgery because of smoking, although he knows persons who smoked and had surgery by Dr. Hatfield without problems.  Claimant did quit for about a week and a half, on his own, but was unable to sustain quitting. 

He also agreed other workers seek help with their welding duties also.  Fansteel requires use of a hoist above 50 pounds, rather than 70.  The hoist is readily available for any worker.  

Claimant underwent an independent medical examination by Sunil Bansal, M.D.  In a report dated October 13, 2011, Dr. Bansil gave a rating of 18 percent of the body as a whole.  Dr. Bansil also agreed claimant should have surgery if Dr. Hansen’s treatment did not provide relief.  He assigned work restrictions of no lifting greater than 20 pounds occasionally, and no repetitive lifting greater than 15 pounds frequently.  No pushing or pulling greater than 20 pounds, and no overhead work.  (Ex. 4)
Christian Ledet, M.D., also administered an epidural steroid application at the C5-6 level, and later at the C-7 level. 

Mark Blankenspoor, P.T., conducted a functional capacity evaluation on November 25, 2009.  The FCE found claimant able to work in the medium work category, which contemplates lifting up to 70 pounds on a rare basis, and up to 50 pounds on an occasional basis.  He concluded claimant was able to safely perform his position as a casting welder on a full time basis without any restrictions.  (Ex. E)
Claimant does not think he could do his former meat cutting job, as it is strenuous to hang onto a knife.  He agreed he has no restrictions against standing, sitting, or cognitive restrictions.  Claimant stated his prior elevator mechanic job would require him to climb ladders, which would violate his restriction against working overhead.  He has no restrictions for his right arm, although he hurts on occasion from compensating.  A TIG torch weighs two to three pounds. 

Dr. Hatfield has assigned claimant a rating of permanent partial impairment of 5 percent of the body as a whole.  (Ex. A, p. 20)  

Dr. Hansen has recommended a work restriction of not lifting over 20 to 40 pounds, not working more than 9 hours per day and not working weekends.  (Ex. 1, pp. 21, 23)  

Claimant says he might someday have the surgery.  He agreed at some times since his injury he has felt good, other times he has had pain.  (Ex. D, p. 1) 

Dennis Michael Short testified by way of deposition.  He is claimant’s supervisor.  He stated claimant’s job as a welder was to repair defects in metal castings.  He stated claimant is still doing the same job today, and that he performs well.  However, claimant does complain at least weekly of neck pain.  Claimant’s job has not been modified in any way.  He has not noticed that claimant’s co-workers have had to assist him in any way.  Claimant had not informed Mr. Short of his weight restrictions until the day of Short’s deposition, but he said the employer would be able to accommodate claimant’s 40 pound weight restriction. 

CONCLUSIONS OF LAW

The only first issue in this case is the extent of claimant’s disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant Todd Lacina has suffered a work injury that has resulted in a neck condition that causes him ongoing pain, which he relates as high on a numerical scale.  That pain also radiates into his left arm.  He works as a welder, and thus the neck pain bothers him at work, in terms of having to raise his arm above shoulder level to weld, to flip his helmet up and down, etc.  He has found it necessary to weld a device to help him hold his arm in position when welding large items. 

Claimant continues to work at his old job, and according to his supervisor, his duties have not been modified.  The supervisor is not aware of any co-workers having to help claimant, but claimant states his co-workers are aware of his neck pain and do some tasks for him.  Claimant is described as a good employee with good work performance. 

He has significant work restrictions as a result of his work injury.  His current employer is able and willing to accommodate his 40 pound lifting restriction, but an accommodation by this employer, although commendable, cannot be utilized in assessing claimant’s overall industrial disability as the accommodation may not be available from future employers. 

Claimant has two ratings of permanent physical impairment, five percent and eighteen percent.  He has been found to have disc bulging in his neck. 

He is paid an hourly rate now that is higher than when he was injured.  However, he asserts he has lost earnings as a result of his injury because he can no longer work overtime hours as he did before. 

He is 52 years old, and this age will work against him if he has to compete for jobs with younger workers in the future.  His education also limits him, as he only completed the 11th grade and does not have a high school diploma or GED.  His work experience is limited to manual labor jobs, especially welding.  His FCE puts him in the medium work category. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 50 percent.  

ORDER

THEREFORE IT IS ORDERED:

Defendants shall pay unto the claimant two hundred fifty (250) weeks of permanent partial disability benefits at the rate of seven hundred sixteen and 00/100 dollars ($716.00) per week from May 8, 2012.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ___31st ___ day of January, 2012.
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Richard R. Schmidt

Attorney at law 

2423 Ingersoll Ave.

Des Moines,  IA  50312-5233

Rick.schmidt@brsslaw.com
Edward Rose

Attorney at Law

111 E. 3rd St., Ste. 600

Davenport,  IA  52801-1596

ejr@bettylawfirm.com
JEH/kjw

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








7 IF  = 8 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


