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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

ROBERT LAWRENCE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :

STONE CONTAINER CORPORATION,
  :                  File No. 1178172


  
  :


Employer,
  :                    ARBITRATION 


Self-Insured,
  : 



  :                       DECISION

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :

          Defendants.
  :



  :

______________________________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration brought by Robert Lawrence, claimant, against employer, self- insured employer Stone Container Corporation and the Second Injury Fund of Iowa.  Robert Lawrence sustained an injury on January 21, 1997, which arose out of and in the course of his employment.  


The matter came on for a hearing before the undersigned on July 6, 2000,

at Des Moines , Iowa.  The record consists of testimony of the claimant; and, joint exhibits

ISSUES

The parties have submitted the following issues for resolution:

1. The extent of claimant’s permanent partial disability to the arm; 

2. Claimant’s workers’ compensation rate; and,  

3. Whether claimant is entitled to benefits from the Second Injury Fund of Iowa.

FINDINGS OF FACT


The undersigned, having reviewed all of the evidence received, finds the following facts:


Robert Lawrence, claimant, was 43 years old at the time of the hearing.  He fell one credit short of earning a high school diploma, but subsequently obtained a general equivalency diploma.  


Claimant worked for the defendant employer for most of his adult working years, until he was terminated by the company on September 4, 1998.  Claimant was terminated because there were no jobs at the plant which accommodated physician-imposed work restrictions regarding claimant’s left arm.  (Claimant’s Exhibit 26)


During his tenure with the company, he held a variety of positions, including jobs as a tuber backtender, guard pack machine tender, slitter operator, press helper and mounter proofer.  All of the job assignments involved physical labor requiring heavy lifting or moving of articles weighing up to 150 pounds.


Claimant was injured on January 21, 1997, after he slipped on ice and fell while entering the plant.  He received treatment for numerous aches and pains, but the most serious injury was to his right elbow.  After several months of treatment by physicians at Concentra, claimant was referred to an orthopedic specialist, Delwin E. Quenzer, M.D.  After several additional months of conservative treatment administered by Dr. Quenzer, surgery was recommended.  On April 28, 1997, claimant underwent surgery to repair the ulnar nerve at the wrist and elbow, as well as carpal tunnel release and excision of an olecranon bursa.  (Cl. Ex. 3, p. 24) 


Claimant’s condition did not improve, as he continued to complain of pain and stiffness in the right arm and wrist.  He returned to work with lifting restrictions including 15 to 20 lifting, and avoidance of repetitive, vigorous grasping, pinching, pushing, pulling and twisting.  These restrictions, in September of 1997, were reduced to limited use of the right hand, five to ten pounds lifting, reduction of speed of work, and use of a splint.  (Cl. Ex. 3, p. 30)  


Dr. Quenzer ordered another set of EMG/NCS tests.  The results indicated claimant had a severe right ulnar neuropathy at either the wrist or elbow, and moderately severe median neuropathy at the wrist.  (Cl. Ex. 3, p. 32)  A second surgery was performed on December 1, 1997, and included right ulnar neuroplasty at the elbow with submuscular transposition, a “redo” of the right carpal tunnel release and right ulnar neuroplasty at the right wrist, and a fat flap coverage of the right median nerve at the wrist.  Subsequently, claimant, on two occasions underwent debridement of hematomas located on his right elbow. (Cl. Ex., 3, pp. 33, 36-40) 


Dr. Quenzer recognized that claimant did not have a good result from the surgeries performed.  Subsequent to the last debridement, claimant underwent additional testing (bone scan, EMG/NCS, and a white blood cell scan) to determine whether he had a bone infection.  The bone scan was read as abnormal, with demonstrated increased uptake over the humerus and ulna, but did not correspond with the white blood cell scan to substantiate a bone infection.  Claimant’s complaints of pain in the elbow, wrist and fingers were consistent with these findings on the bone scan.  (Cl. Ex. 3, pp. 41-48) 


Claimant was released from Dr. Quenzer’s care with permanent work restrictions of limited independent lifting with the right hand; avoidance of repetitive vigorous grasping, pinching, pushing, pulling, and twisting; working at a reduced speed; and, lifting with both hands of between 5 and 20 pounds, depending on the height.  (Cl. Ex. 8, p. 60)  


Dr. Quenzer also provided an impairment rating of 14 percent.  Due to the disparity between Dr. Quenzer’s rating and that of Keith W. Riggins M.D., who performed an independent medical evaluation (IME) for claimant, a detailed recitation of Dr. Quenzer’s rating is required:


According to the AMA Guides, “if an impairment results strictly from a peripheral nerve lesion, the physician should not apply impairment percents from (the sections relating to losses of range of motion).”  In this case, the impairment that Mr. Lawrence does have relates specifically to problems with nerves of the upper extremity.  Therefore, as directed by the AMA Guides, I will assign impairment due to altered nerve function of the right upper extremity, and will not duplicate the impairment by assigning further values due to losses of range of motion.


The right median sensation is ten (10) percent impaired, and impairs the upper extremity by four (4) percent.


The right ulnar sensation is fifty (50) percent impaired, and impairs the upper extremity by five (5) percent. 

The right ulnar nerve motor function above the mid forearm is impaired fifteen (15) percent, causing five (5) percent impairment to the right upper extremity.  There is no other loss of motor function of the right upper extremity.


Using the Combined Values Tables, total impairment to the right upper extremity based upon altered nerve function is fourteen (14) percent.  The impairment should be assigned to the upper extremity in this case.  

(Cl. Ex. 9, pp. 61-62)


As mentioned, Dr. Riggins performed an IME, which detailed impairment ratings for both the left arm and claimant’s right knee.  Claimant sustained an injury to the right knee in the 1970’s.  This examination is detailed in a nine-page report dated March 8, 1999.  Ultimately, Dr. Riggins finds that claimant’s impairment to the right knee is 27 percent of the right leg, based on a history of partial medial meniscectomy, moderate medial collateral and anterior cruciate ligament laxity, and suspected osteoarthritis.  Dr. Riggins did note full range of motion of the knee, but some acute episodes of “sensation of dislocation” with associated pain and swelling.  He indicates claimant is compromised in his ability to engage in these activities: walking more than 30 minutes continuously; carrying weights of more than 20 pounds; and, kneeling or squatting.    

(Cl. Ex. 22, pp. 89-97)


With respect to the right upper extremity, Dr. Riggins used   

Table 16 under the Fourth Edition of the Guides to the Evaluation of Permanent Impairment, and determined that claimant had sustained a 60 percent permanent partial impairment to the right upper extremity due to the elbow and wrist problems associated with the work injury of January 21, 1997.  He offered that claimant is compromised in his ability to perform repetitive or persistent tight gripping, or pinching or fine digital motions, as well as fine manipulation of objects with the “right upper extremity.”  (Cl. Ex. 22, p. 96)


Of note is that Dr. Riggins uses a different table under the Guides for purposes of assigning a permanent partial impairment rating to claimant’s right upper extremity.  He recognizes the huge discrepancy between his rating and the one from Dr. Quenzer, and states that when the Guides have several methods of rating an impairment, the table which provides the highest rating should be used.  (Cl. Ex. 22)


In February of 2000, Dr. Quenzer wrote a follow-up opinion to address the disparity between his permanent partial impairment rating, and the one from Dr. Riggins.  Dr. Quenzer does not believe that Table 16 should be used as there is no “explanatory text with [the] book” and therefore was “no way to determine the appropriate value within Table 16.”  Additionally, he compares the two ratings using Table 16, and Tables 11, 12, and 15, and disagrees with Dr. Riggins’ assessment that claimant had sustained a “severe” ulnar neuropathy at the elbow, and a “moderate” neuropathy of the median nerve of the wrist, or 50 percent permanent partial impairment to the right upper extremity, and a 20 percent permanent partial impairment to the right upper extremity under Table 16.  Dr. Quenzer concedes that if he used Table 16, he would assess a “mild” degree of impairment at the ulnar nerve, or a 10 percent impairment of the upper extremity, and a “mild” degree of impairment at the median nerve, or an additional 10 percent impairment of the upper extremity.  However, he continued to “support and stand by” his original assessment of 14 percent permanent partial impairment of the right upper extremity.  (Def. Ex. A).    


Claimant was terminated from his position with the defendant employer on September 4, 1998.  He received unemployment benefits for six months, and then secured a job as a delivery person for a dry cleaning business, earning $7.50 per hour, and working 30 to 32 hours per week.  


In March 2000, he secured a better job, and currently, he drives a cab, and earns approximately $350 to $400 per week.  Claimant is able to perform the duties of his current position, although periodically feels pain and experiences swelling in the right arm, and feels incapable of driving with his right hand.  He takes over-the-counter medications (aspirin and Advil) and uses a TENS unit nightly.  


Claimant offered that his right knee is in “constant” pain, and he has a “floating” sensation when he walks.  

ANALYSIS AND CONCLUSIONS OF LAW


The first issue to address is the permanent partial impairment of claimant’s right arm. 


The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).


The undersigned, given the specific set of facts in this case, finds Dr. Riggins’ rating of 60 percent to the right upper extremity more persuasive than Dr. Quenzer’s rating of 14 percent to the right upper extremity.  


Dr. Quenzer admitted that the various surgeries had not provided a good result for claimant, and assigned relatively severe restrictions (given claimant’s background in heavy labor) which support a higher rating.  Although he disagrees with Dr. Riggins use of a different table under the same edition of the Guides, so, too does Dr. Riggins disagree with Dr. Quenzer’s use of the Guides.  Claimant’s multiple surgeries and continuing, consistent complaints of pain, swelling and dyesthesia, support a finding that the impairment is greater than 14 percent.  


As a result, it is determined that claimant has sustained a 60 percent impairment to the upper extremity. 


There is no evidence that the impairment is beyond claimant’s wrist and elbow; therefore, the impairment will be determined under Iowa Code section 85.34(2)(m).


Defendant employer shall pay claimant 150 weeks of benefits (60 percent multiplied by 250 weeks).    


The next issue to determine is claimant’s workers’ compensation rate. 


Claimant believes his rate should be based on average gross weekly earnings of $436.60, married with two exemptions (workers’ compensation rate of $282.95); defendant employer argues the rate should be based on average gross weekly earnings of $426.78, married with two exemptions (workers’ compensation rate of $277.29).  


The undersigned finds the higher rate should prevail.  Defendant employer incorrectly included claimant’s earnings during weeks when his department had voluntary slow downs, and the supervisor asked various employees if they wanted to leave early.  This event did not happen regularly, so it cannot be said that claimant’s customary hours fell below 40 hours per week. 


Moreover, defendant employer paid claimant at a rate different than what it offered at the hearing, and argues yet a different rate in a post-hearing brief.  There is no credible evidence in the record to support defendant employer's calculations of claimant’s workers’ compensation rate. 


Defendant employer shall pay claimant healing period benefits (previously paid at an incorrect rate) and 150 weeks of permanent partial disability benefits at the rate of $282.95 per week. 


The next issue to determine is whether claimant is entitled to benefits from the Second Injury Fund of Iowa. 


Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.


The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).


Claimant clearly has a qualifying first injury, the knee.  The only rating to the knee is Dr. Riggins’ rating of 27 percent loss or impairment.  


Therefore, a discussion of his industrial disability is warranted. 


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters, which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae, which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Claimant has a GED, and much work experience in heavy manual labor.  He was terminated from his job with the defendant employer due to his inability to adequately perform full-time, regular job duties required of him.  


Claimant has few transferable skills, and is possibly a candidate for vocational rehabilitation.  His motivation to acquire such is questionable.  


Claimant has found work suitable to his work restrictions, and is able to perform the assigned duties.  He offered at the hearing that he believed he could return to work for the defendant employer in some capacity, including working in some jobs he held with the employer in the past.  


Claimant is young; he has many years left in the workforce, and should be able to apply himself in continuing to work and being productive.  


Claimant does have a substantial impairment to his right arm, which does and will continue to affect his ability to perform certain jobs.  Additionally, he has a long-standing right knee problem.  However, under the facts of this case, the knee problem does not appear to have substantially affected his ability to perform various jobs throughout his working life.  


His weekly earnings are consistent with his earnings at the time of his work-related injury. 


After considering all factors, it is determined that claimant has sustained a 40 percent industrial disability.  


This entitles him to 200 weeks of permanent partial disability benefits.  


However, when the prior impairments are subtracted from 200 weeks, the result is a negative number, - 9.4 weeks.


As a result, claimant takes nothing from the Fund. 

ORDER


THEREFORE, it is ordered:


That defendant employer pay claimant healing period benefits at the correct workers’ compensation rate of two hundred eighty-two and 95/100 ($282.95) dollars;


That defendant employer pay claimant 150 weeks of permanent partial disability benefits at the workers’ compensation rate of two hundred eighty-two and 95/100 ($282.95) dollars per week commencing February 26, 1999; 


That defendant employer receives a credit for benefits previously paid;    


That interest on the award shall be paid in accordance with Iowa Code section 85.30; 


That defendant employer pay the costs of this action; 


That defendant employer file a claims activity report as required by the agency. 


Signed and filed this ___________ day of July 2000.






         __________________________________________






                 PATRICIA J. LANTZ



           

                 DEPUTY WORKERS’ 






          
 COMPENSATION COMMISSIONER 
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