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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

THOMAS E. LYNCH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5025665
GROVE MASONRY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

BITUMINOUS CASUALTY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1400
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, Thomas Lynch, claims to have sustained a work injury in the employ of defendant Grove Masonry on September 1, 2006, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, Bituminous Casualty.

The case was scheduled for hearing in Des Moines, Iowa, on August 4, 2009.  Neither party appeared and no evidence was offered.  A review of the agency file shows that no continuance motion has been filed, no dismissal has been filed, and the agency has not been notified of settlement.  A telephone inquiry was directed to the office of Lynch’s attorney of record, but counsel was not available and the call was not returned.

The record is declared closed.

ISSUES
The parties did not file a hearing report, so the issues in dispute are unknown.

FINDINGS OF FACT
Absent any record evidence, no findings of fact can be made.

CONCLUSIONS OF LAW
The burden of proof in an administrative proceeding is on the party asserting the affirmative of any issue; that is, “on the party who would suffer loss if the issue were not established.”  Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973).
Claimant has the burden of proving entitlement to the relief sought.  That burden has not been met.

ORDER
THEREFORE, IT IS ORDERED:

Claimant takes nothing.

Costs are taxed to claimant.
Signed and filed this __27th __ day of August, 2009.

   ________________________







   DAVID RASEY






         DEPUTY WORKERS’





         COMPENSATION COMMISSIONER

Copies to:

H. Edwin Detlie

Attorney at Law

303 E. 2nd St.

Ottumwa  IA  52501-3001

eddetlie@pcsia.com
Patrick V. Waldron

Attorney at Law

505 5th Avenue, Ste 729

Des Moines, IA  50309
pwaldron@pattersonfirm.com
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