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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TAMI THOMPSON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :               File Nos. 5006356, 5006357

CARE INITIATIVES, INC., d/b/a FONDA  :

NURSING AND REHAB CENTER,
  :



  :                   A R B I T R A T I O N 


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

ALLIED GROUP INSURANCE 
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :      Head Note Nos.:  1200; 1800; 1803; 



  :                                  2500; 4000; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration that were filed by claimant, Tami Thompson, against her former employer, Care Initiatives, Inc., d/b/a Fonda Nursing and Rehab Center, and its insurance carrier, Allied Group Insurance Company, defendants.  In file number 5006357, claimant alleged she sustained a work-related injury on May 9, 2001.  In file number 5006356, claimant alleged she sustained a work-related injury on June 19, 2001.  For administrative ease and economy, the two cases were consolidated.  The parties indicated they would be ready to try the case on or after March 1, 2003.

The case was set for a backup hearing assignment on February 19, 2004 in Webster County.  The case was heard at the Webster County Court House on the backup hearing date.  The undersigned appointed Debra A. Hoadley as the certified short hand reporter.  She is the official custodian of the records and notes.

Claimant testified on her own behalf.  Her friend, David Manson, also testified for claimant.  The parties offered the following exhibits:  claimant’s exhibits 1-13 and defendants’ exhibits A-K.  The exhibits were included as evidence in the case.  The parties also submitted post hearing briefs.

In file number 5006357, the parties stipulated:

1. There was an employer-employee relationship at the time of the work injury;

2. Claimant sustained a work-related injury on May 9, 2001 that arose out of and in the course of her employment;

3. The injury is a cause of temporary and permanent disability in the form of a scheduled member injury;

4. Temporary or healing period benefits are not an issue;

5. Prior to the hearing, defendants paid to claimant 53 weeks of compensation at the rate of $169.38 per week; and

6. The parties can agree to the costs involved.

In file number 5006357, the issues for resolution are:

1. The extent of claimant’s scheduled member disability to her right leg; and,

2. The weekly benefit rate to use in calculating weekly benefits, either $169.38 per week or $180.02 per week.

In file number 5006356, the parties stipulated:

1. That on June 19, 2001, there was an employer and employee relationship;

2. That claimant sustained a work-related injury on June 19, 2001 that arose out of and in the course of his employment;

3. That the injury resulted in a temporary and a permanent disability;

4. That temporary or healing period benefits are not in dispute;

5. That the permanent disability is an industrial disability;

6. That at the time of the work injury, the weekly benefit rate was $196.11 per week;

7. That prior to the work injury, claimant was paid 40 weeks of permanent partial disability benefits at the rate of $196.11 per week; and

8. That the parties can stipulate to the costs incurred.

The issues to be resolved in file number 5006356 are:

1. The extent of claimant’s permanent disability;

2. Whether claimant is entitled to the payment of  $801.00 in medical expenses pursuant to section 85.27 of the Iowa Code, as amended and listed in exhibit 8;

3. Whether claimant is entitled to penalty benefits pursuant to section 86.13 of the Iowa Code.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after hearing the testimony, having read the evidence and the post hearing briefs, and after judging the credibility of the two witnesses, makes the following findings of fact and conclusions of law:

Claimant is a 46 year old petite woman.  She presents herself well.  She is the divorced mother of three children.  She lives alone and her minor children reside with their father.  At the time of the arbitration hearing, claimant was unemployed but receiving $42.00 per month as Social Security Disability Benefits.  Only minimal records from the Social Security Administration were presented as evidence in the two arbitration cases.  Claimant testified she does not have health or dental insurance presently.

Claimant has a GED and holds a certificate as a certified nursing assistant, CNA.  She has no other formal education.  She is on a waiting list to obtain rehabilitation services from the Iowa Department of Vocational Rehabilitation.  Retraining seems highly unlikely.

Claimant has been employed only sporadically since she left high school.  She chose to remain a stay at home mother during her first marriage.  Then for five years, she worked in the laundry department and as a CNA at the Morningside Care Center.  After an injury to her back, she left the employ of the nursing facility.  At least one physician advised claimant to find another type of work that was less physically demanding.  Claimant eventually looked to other industries for employment.  

She has some experience stocking shelves and cashiering in small grocery, book and hardware stores.  She worked less than 40 hours per week when she clerked.  Claimant sold Avon products on a part time basis.  She also worked as a waitress and a bartender in various establishments.  Claimant was paid as an hourly wage earner in the food service industry.  The food service positions required standing, lifting and carrying.

Primarily, claimant assisted her second husband on the family farm through 1997.  During this period, claimant worked as a homemaker.  She performed all of the duties and chores required of a woman living on a small Iowa farm.

In November 1998, claimant commenced employment with the Newell Good Samaritan Center in Newell, Iowa.  The facility hired claimant as a CNA.  For her services, the company paid her from $6.50 to $8.35 per hour.  It is undisputed, claimant sustained a work related injury to her right knee while she was employed by Newell.  She underwent surgery and a period of recuperation for her right knee.  

After her first work related knee injury, claimant testified, she felt pressure from her supervisors to terminate her employment at Newell.  She left the employ of the Newell Good Samaritan Center.  Claimant’s last day of work there was July 28, 2000.  No physician advised claimant to leave her employment.

From July 28, 2000 through October 19, 2000, claimant remained unemployed.  She collected no unemployment insurance during the three-month time frame.  Claimant sought other employment opportunities.

Claimant filed a separate contested case petition against her former employer, Newell Good Samaritan Center.  Claimant settled her case with Newell in August 2003.  She settled the claim on a special case basis for $7,500.00.  The settlement documents were approved by the workers’ compensation commissioner.  There was no admission of a work injury in the special case settlement documents.  

Claimant could not recall the details of her settlement agreement with the Newell Good Samaritan Center.  However, she informed this deputy all of the money obtained from her settlement with Newell had been spent prior to her hearing in February 2004.  

Care Initiatives, Inc. hired claimant as a CNA in the fall of 2000.  Claimant commenced her employment on October 20, 2000.  The facility paid her from $8.70 per hour as a starting wage to $9.04 per hour for her ending wage.  This is the highest paid position claimant has ever held.  Care Initiatives terminated claimant on July 9, 2002 because she could no longer meet the physical demands of the position, given her physician imposed work restrictions.  (Ex. C-116)

While employed at Care Initiatives, claimant assisted the residents with many activities of daily living.  Some residents were physically and/or mentally challenged.  Some were not ambulatory.  There is no question; claimant was physically active and her duties required bending, twisting, lifting and stooping.  The work was strenuous and physically demanding.

Since her termination on July 9, 2002, claimant has been unemployed.  In her home, she provided childcare for a short time.  Then there is a one to two week period when she attempted to become a telemarketer for Market Link.  Claimant was unable to perform the telemarketing duties assigned because she did not know how to operate a computer or to type.  Multi-tasking was a requirement.  Claimant voluntarily terminated her employment with Market Link.  She was too emotionally stressed to perform the necessary functions of her job.  She was not confident in her abilities to handle the position.  She developed anxiety at Market Link.

The two work injuries that occurred during her employment with Care Initiatives, Inc. are admitted.  Only the extent of permanency benefits is at issue.  There is no disagreement about the nature of the injury.  The first injury is a scheduled injury.  The functional method is used to calculate the disability.  The second injury is an injury that affects the body as a whole.  It is calculated by the industrial method.

James D. Wolff, M.D., an orthopedic surgeon performed a second surgery on claimant’s right knee.  Dr. Wolff diagnosed claimant with “a medial and lateral meniscus tear, worsening of her arthritis, in addition to an anterior cruciate tear.”  (Ex. A-68)  The injury is an injury to a scheduled member.  The right of an employee to receive compensation for injuries sustained is statutory.  The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Dr. Wolff assigned an impairment rating of 23 percent to the right leg.  (Ex. A-23) The rating was issued on September 23, 2002.  Defendants paid the entire rating to claimant.  (Ex. H-157- H-160)

Claimant testified her first work injury did not limit her ability to perform the duties of a CNA.  After her second knee surgery, claimant was ordered to avoid repetitive stair climbing.  She was counseled to avoid kneeling or crawling.  Dr. Wolff informed claimant to use caution when stooping, crouching, pushing or pulling, and when lifting from floor to waist level.  

Dr. Wolff restricted claimant to sedentary work.  (Ex. A-60)  The physician opined it would be better for claimant to sit at her job rather than to spend most of her time walking and standing.  Dr. Wolff recommended claimant wear a knee brace whenever she walked on slippery surfaces.  (Ex. A-60)

However, when asked, Dr. Wolff apportioned the ratings to the leg according to the first and second work injuries.  Dr. Wolff’s second opinion modified the original position he held with respect to claimant’s right knee injury.  
The orthopedic surgeon opined the following in a very confusing opinion that is dated February 18, 2003:

Ms. Thompson has a medial and lateral meniscus tear, partial.  This rates as 10% lower extremity, 4% whole person.  This is taken from the diagnostic based estimates.  In addition to that, she has an arthritis component; this is taken from table 17-31 on page 544 the footnotes.  The patient has an arthritis component of 5% lower extremity and 2% whole person.  Using the combined tables from page 604, this yields a 15% lower extremity and 6% whole person.

The disability rating for her second surgery from January 31, 2002.  [sic]  The patient has a medial and lateral meniscus tear, worsening of her arthritis, in addition to an anterior cruciate ligament tear.  The rating for the meniscus tear is unchanged since it is medial and lateral partial, this is taken from the diagnostic based estimates.  It gives a 10% lower extremity impairment rating and a 4% whole person rating.  The cruciate ligament and mild instability reveals a 7% lower extremity and a 3% whole person rating.  Using the combined tables, this yields a 19% lower extremity and 8% whole person.  Combining this with the arthritis component, since there is a change in her arthritis scale with some narrowing of the joint space, this rates a 7% lower extremity and 3% whole person.

Sincere[sic] she had arthritis previous from her first arthroscopy; the change in the arthritis reveals a value of 2% lower extremity and 1% whole person increase in the rating.  Using the combined tables again, this would yield a 21% lower extremity and 9% whole person rating for her second injury.  To portion these out, the medial and lateral meniscus tear was evident on both surgeries and is related to both injuries.  The arthritis changes are also rated to both injuring[sic] however; the first surgery is related to the arthroscopically evaluated arthritis, which yields a 5% lower extremity impairment and a 2% whole person impairment.  The second injury and surgery is related to the change in the arthritis yielding a 2% lower extremity and 1% whole person impairment.

To help sort this out, I would recommend that the medial and lateral meniscus tears be split evenly.  The arthritis impairment of 5% lower extremity and 2% whole person be attributed to the first surgery and injury.  The increase in the arthritis change of 2% lower extremity and 1% whole person be attributed to the second surgery and the cruciate ligament injury attributed to the second surgery and injury.

(Ex. A-68-69)

Because Dr. Wolff’s second opinion is so confusing, this deputy is basing her determination on Dr. Wolff’s original opinion.  Dr. Wolff’s second opinion does not assist “in sorting out” his method for apportionment. The second opinion merely confuses the method for allocating impairment to the first knee injury at Newell with the second knee injury at Care Initiatives, Inc. Dr. Wolff’s first opinion is much clearer than the second one.  It is the determination of the undersigned; claimant sustained a 23 percent permanent partial disability to her right leg as a result of her work injury on May 9, 2001.  

The parties stipulated the commencement date for the permanent partial disability benefits is September 23, 2002.  Defendants shall pay unto claimant 50.6 weeks of permanent partial disability benefits as provided in Section 85.34(2) (o).  Defendants shall take credit for all benefits previously paid.  The parties stipulated defendants previously paid to claimant 53 weeks of permanent partial disability benefits at the rate of $169.34 per week.

The next issue to address is the proper rate to use when calculating claimant’s weekly benefit rate arising from the May 9, 2001 work injury.  Defendants paid claimant at the rate of $169.34 per week.  No explanation for the weekly benefit amount was supplied to this deputy by defendants.

At the time of the work injury, claimant was earning $8.70 per hour.   Claimant submitted an attachment to the hearing report to explain how she arrived at a weekly benefit rate of $180.02 per week.  The method is duplicated below.  

Claimant’s Rate Calculation for 5-9-2001 injury.

  Date

   Total Hours**
   Hours Included
5/11/01
      44.75

0

4/27/01
      60.00

60.00

4/13/01
      67.50

67.50

3/30/01
      68.00

68.00

3/16/01
      41.00*

0

3/2/01

      70.25

70.25

2/16/01
      57.50

57.50

2/2/01

      58.00

58.00

1/19/01
      71.25

71.25  






452.50

452.50 x 8.70 = $3,936.75 /14=281.19

AWW 281.19             Rate = 180.02

*   Unrepresentative weeks

** Claimant paid every two weeks.

It is evident claimant did not include the periods ending March 16, 2001 and May 11, 2001 when calculating the weekly benefit rate.  These two periods appear to be short periods.  Claimant testified she usually worked 35 hours per week.  In the two aforementioned periods, claimant worked less hours than she had worked in other weeks that were included in the calculation of her benefit rate.  It is the determination of the undersigned the periods ending March 16, 2001 and May 11, 2001 should not be used to calculate claimant’s weekly benefit rate.  

It is also the determination of the undersigned, the correct weekly benefit rate for the May 9, 2001 is $180.02 per week.  Defendants underpaid claimant by $10.68 per week for all benefits previously paid.  Defendants are liable for any underpayment.  Interest for the underpayment is also due from defendants.

The remaining issues discuss claimant’s subsequent work injury that occurred on June 19, 2001.  Again, defendants admitted the occurrence of the work injury.  The parties stipulated the work injury resulted in an industrial disability that commenced on September 23, 2002.  There is no dispute; defendants previously paid permanent partial disability benefits to claimant for 40 weeks at the weekly benefit rate of $196.11 per week.

Claimant sustained a right sternoclavicular injury.  (Ex. A-84)  The sternoclavicular joint became inflamed.  (Ex. A-85)  The injury is one to the body as a whole.  No one disputes the industrial method is to be used to calculate claimant’s permanent partial disability.

Phillip A. Deffer, Jr., M.D. treated claimant.  His partner, Rick D. Wilkerson, D.O., injected claimant with Maracaine and Kenalog 40.  (Ex. A-85)  Dr. Deffer did not recommend surgical intervention.  (Ex. A-91).  The orthopedic surgeon prescribed physical therapy and medication to reduce any inflammation.

On August 6 and 7, 2002 Troy Vander Molen, MPT administered a functional capacity evaluation for claimant.  (Ex. A-100)  The results were addressed in the therapist’s recommendations on page A-100.  The results were:

1. These projections are for 8 hours per day and 40 hours per week at the levels indicated on the FCE form.

2. Limit material handling as much as possible (lifting and carrying).

3. Keep objects between shoulder and knee height and close to body.

4. Avoid crawling, kneeling, crouching, and repeated deep squatting (due to right knee condition).

5. Allow short 60 second rest break to sit every 10 minutes while standing and walking (due to right knee condition).

6. Limit stair climbing as much as possible (due to right knee condition).

(Ex. 101)

Dr. Deffer imposed work restrictions of no pushing, pulling or lifting greater than ten pounds with the right arm and no use of the right arm above chest level.  Later, Dr. Deffer modified his opinion.  He no longer believed work restrictions were necessary.  As of November 3, 2003 Dr. Deffer opined claimant could work within the limits set by her functional capacity evaluation.  Dr. Deffer opined claimant had a ten percent permanent impairment to the right upper extremity.

Dr. Wolf diagnosed claimant with “Right sternoclavicular joint anterior subluxation.”  (Ex. A-99) He rated claimant as having a four percent impairment to the body as a whole.  Dr. Wolf did not disagree with the results of claimant’s functional capacity evaluation.

Kary R. Schulte, M.D. conducted an independent medical examination on September 22, 2003.  Dr. Schulte diagnosed claimant with “Right shoulder sternoclavicular joint arthritis.”  (Ex. A-111)  He felt claimant was a candidate for surgery.  Dr. Schulte did not totally disagree with the results of the functional capacity evaluation.  Dr. Schulte opined claimant could lift up to 15 pounds with her right upper extremity and lift 5 pounds overhead.  The evaluator rated claimant as having a one percent impairment to the body as a whole if she did not undergo surgery.  Dr. Schulte opined she would have a two percent impairment if she had surgery.  It is entirely understandable why claimant refused surgery.  According to Dr. Schulte, claimant would have a greater impairment if she had the surgery rather than if she did nothing more to treat her condition.  Then her impairment would be reduced.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is now precluded from lifting more than 10 to15 pounds with her right upper extremity.  At best, she can lift five pounds over her head.  The medical providers do not dispute claimant can find employment in the sedentary category of work.  Unfortunately, Care Initiatives, Inc. does not have a position available to claimant.  The nursing facility is unable to accommodate claimant as a certified nursing assistant.  This is the only position for which claimant has formalized training.  The physical requirements of the job exceed claimant’s work restrictions.  A CNA is required to assist and maneuver patients.  Claimant cannot perform the essential functions of the job.  Care Initiatives, Inc. has no other position to offer claimant.

Because of her prior right knee condition, claimant is already restricted from working in positions where she is required to walk and to stand for long periods.  Bartending is not an option.  Constant standing is required.  Lifting is required.  A job in the fast food industry also requires lifting and standing.  Claimant may be able to work as a cashier so long as she can sit for a portion of her shift.  Light assembly work is possible if claimant sits at her work station and performs her tasks at waist level.  She is capable of sitting in a booth and accepting money or distributing tickets.

Claimant has always found employment at the low end of the wage scale.  This is more than likely due to the fact she has few transferable skills.  Her employment history is sporadic.  She has long periods where she had no employment outside of the home.  Because of her age, it is doubtful retraining is a viable option.  Claimant testified she cannot afford college tuition.  She is not well trained in secretarial skills.  The Iowa Department of Vocational Rehabilitation may serve as a source for college tuition and books.

Immediately prior to her hearing in February, claimant was actively seeking employment.  She is motivated to find employment even though she is receiving Social Security Disability Benefits.  She presents herself well.  She applied as a night clerk in a hotel.  She also applied for a position as an admissions clerk in a local hospital.  She hopes she will receive an offer of employment from the manager of the hotel in the very near future.  Recently claimant moved from Fonda to Spencer.  Spencer is a much larger town than Fonda.  Consequently, claimant’s employment opportunities have improved with her move.  She now has a larger employment market than she had in Fonda.

Claimant did obtain a job as a telemarketer but she terminated the position after only a few days.  She was required to use a computer.  Claimant believes a telemarketing job is too taxing for her emotional well being.  The physical requirements of the position are within claimant’s work restrictions.  She has no office or computer skills.  She develops anxiety whenever she thinks about operating a computer as a work tool. 

It is the determination of the undersigned, claimant has sustained an industrial disability in the amount of 35 percent as a result of her work injury on June 19, 2001.  She is entitled to 175 weeks of permanent partial disability benefits.  The parties agree she is to be compensated at the rate of $196.11 per week.  The commencement date for the benefits is September 23, 2002, per the hearing report.

Claimant is requesting payment for the medical bill incurred with Marvin M. Hurd, M.D. in 2002.  (Ex. 8)  The amount of the bill is $801.00.   The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Dr. Hurd conducted EMG testing for claimant’s left upper extremity.  Claimant’s personal physician ordered the EMG’s.  The tests were not related to claimant’s work injuries.  Defendants are not liable for the costs of the EMG’s.

The final issue to address is the issue of penalty benefits pursuant to section 86.13 of the Iowa Code, as amended. 


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).
Penalty benefits are appropriate when there is no reasonable cause to delay the payment of benefits.  Here there is a reasonable excuse on behalf of defendants.  There never was an actual gap in payment.  (Ex. J, pp. 168-171)  Defendants paid all temporary benefits when due.  Permanent partial disability benefits for the May 9, 2001 injury commenced.  The permanency benefits were paid through the time the parties mediated the case on July 30, 2003.  Claimant’s counsel requested permanency benefits for the June 19, 2001 work injury on July 30, 2003.  Those permanency benefits were paid in a lump sum on August 5, 2003.  Penalty benefits are not awarded in file number 5006356.

ORDER

THEREFORE, IT IS ORDERED:

In file number 5006357, defendants shall pay unto claimant, fifty point six (50.6) weeks of permanent partial disability benefits at the corrected weekly benefit rate of one hundred eighty and 02/100 dollars ($180.02) per week and commencing from September 23, 2002.

In file number 5006357, defendants shall also pay the underpayment of ten and 68/100 dollars ($10.68) per week for all temporary benefits paid at the incorrect weekly benefit rate of one hundred sixty-nine and 38/100 dollars ($169.38) per week.

In file number 5006356, defendants shall pay unto claimant one hundred seventy-five (175) weeks of permanent partial disability benefits at the weekly benefit rate of one hundred ninety-six and 11/100 dollars ($196.11) per week and commencing from September 23, 2002.

In both file numbers, defendants shall take credit for all benefits previously paid to claimant, including any overpayment.

Accrued benefits shall be paid in a lump sum, together with statutory interest as provided in section 85.30 of the Iowa Code.

Defendants shall pay costs of the action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in these matters.

Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ____17th_______ day of March, 2004.

   ____________________________






        MICHELLE A. MCGOVERN
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