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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

DARLENE DUCLOS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :           File Nos.: 1291641; 1318888 

OPPORTUNITY VILLAGE,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

VIRGINIA SURETY COMPANY, INC, and:

PHILADELPHIA INSURANCE,
  :



  :


Insurance Carrier,
  :       Head Note Nos.:1801; 1803; 2500;
Defendants.
  :                                    1100, 4000

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

The hearing deputy's use of the term "certainty" in referring to the views of the treating doctor, David Beck, M.D., was unfortunate and led to a possible misinterpretation of the decision.  As stated by the deputy elsewhere in the decision, the claimant need only show probable causation, not a scientific certainty.  The evidence supports the deputy’s decision when it is viewed using the correct standard. 

It is true that Dr. Beck repeatedly stated that the August 17, 2000, injury is likely a cause or contributing factor to the subsequent herniation that is noted between November 2000 and January 2001.  However, he qualified those opinions by stating that his conclusions are made in the absence of any other injury and if one believes claimant's reported history that something out of the ordinary occurred on August 17, 2000.  (Ex. 20, pp. 185, 188)  His opinion is entitled to no more weight than the history he received from the claimant.  The hearing deputy, in the findings of fact, noted that other employees viewed claimant's complaints on August 17, 2000, as not unusual and consistent with the complaints she made before and after that date.  (Exs. F & G)  The deputy obviously had little confidence in claimant's credibility.  I give considerable deference to the express and implied credibility findings made by the deputy who presided at the hearing and had the opportunity to assess the claimant’s demeanor.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 21st day of June, 2004.

           ________________________







   MICHAEL G. TRIER






       WORKERS’ COMPENSATION 
                                                                                   COMMISSIONER
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