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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

GRADY K. BILLICK,
  :



  :


Claimant,
  :



  :

vs.

  :         File Nos.  5018189/5021246



  :                         5021247/5021248

ROBERTS DAIRY,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE
  :

COMPANY,
  :       Head Note Nos.: 1802; 1803; 2500



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

This matter is an appeal and cross-appeal from an arbitration decision filed February 3, 2011, involving four contested workers’ compensation claims between claimant, Grady Billick, and his former employer, Roberts Dairy, and its workers’ compensation insurance carrier, Old Republic Insurance Company.  The four injuries were admitted by defendants, and left to be resolved by the presiding deputy commissioner were issues related to temporary disability benefits, permanent disability benefits, commencement of alleged permanent disability benefits, medical costs, and credits pursuant to Iowa Code section 85.34(7).  Following the filing of the arbitration decision the presiding deputy commissioner filed an order nunc pro tunc on February 25, 2011, making corrections to the arbitration decision and denying an application for rehearing on several issues presented by claimant.  

It is noted that while the parties have narrowed the issues for consideration at both the arbitration and appellate level, they did not narrow the evidentiary submissions which include well over of 1,100 pages of documents in addition to other evidence.  This matter was considered fully submitted for appeal purposes on July 21, 2011.  The arguments of the parties have been considered and the record of evidence has been reviewed de novo.   

ISSUES ON APPEAL

I. 
Whether the presiding deputy erred in finding “apportionment” applicable.

II. 
Whether the presiding deputy erred in finding only 50 percent industrial disability.

III. 
Whether the deputy erred in ordering only 7.5 weeks of permanent partial disability benefits on account of the March 22, 2004 injury.

IV.
Whether the deputy erred in determining that the healing period following the May 15, 2008 surgery ended on June 25, 2008.

ISSUES ON CROSS-APPEAL

I.
Whether the presiding deputy erred in finding that claimant sustained a 50 percent industrial disability as a result of his alleged injuries with Roberts Dairy.

II.
Whether claimant suffered two separate injuries on March 5, 2007 and has failed to demonstrate medical and legal causation to support a claim for a mental injury on March 5, 2007.

III.
Whether claimant failed to establish or present evidence of any specific impairment to the foot or lower extremity as a result of his March 22, 2004 injury.

IV.
Whether the presiding deputy erred in awarding claimant healing period benefits and medical benefits for care with the University of Iowa relative to claimant’s injuries.

FINDINGS OF FACT

The presiding deputy commissioner provided a helpful recitation of the facts of the four pending contested claims.  With only minor exceptions, the presiding deputy’s recitation of the facts is adopted and is incorporated into the following, expanded findings.  

Claimant, Grady Billick, was born on July 2, 1952 and was 58 years of age at the time of the arbitration hearing held in this matter.  (Transcript, page 8)  He is a high school graduate and attended technical school for low pressure boiler maintenance.  Claimant served in the United States Army Reserve from 1972-1978.  (Tr., pp. 9, 11)  Claimant’s work history consists of farming, truck or bus driving, and maintenance work.  Claimant also raised rabbits for a period of time while residing in the state of Missouri.  

Claimant began working for Roberts Dairy in February of 2001 as a driver.  At the time claimant commenced his employment he was not under any doctor-imposed restrictions on his ability to perform work tasks.  (Tr., p. 66)  Claimant’s job duties required him to haul milk crates, which were generally loaded for him, but he was required to unload them using a dolly.  Claimant actively performed this work to the satisfaction of his employer for several years prior to sustaining injury.  

The parties stipulate that claimant sustained four work injuries with Roberts Dairy.  The first injury was to claimant’s left ankle on March 22, 2004, when his ankle was bumped by a dolly containing milk products and caught between a dock plate.  (Tr., pp. 36-37)  The employer paid claimant temporary total disability from March 26, 2004 through April 5, 2004.  Claimant subsequently underwent a left ankle arthroscopy on November 29, 2007, and requests healing period benefits through May 1, 2008, when he reached maximum medical improvement according to his independent medical evaluator, Jacqueline Stoken, D.O.  Dr. Stoken assigned five percent whole person impairment for the ankle injury.  (Ex. 14, pp. 21-22)  Table 17-3 on page 527 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, converts a rating of five percent whole person impairment to a rating of 12-13 percent lower extremity impairment.  Claimant testified that he has limited pain, has difficulty using his “clutch foot”, and he has swelling of the ankle.  (Tr., p. 68)

The second stipulated injury occurred on June 5, 2004, when claimant was injured when steel shelving fell at a Wal-Mart store, falling onto his neck, left shoulder, head, left eye, and ears.  (Tr., p. 43)  The shelving knocked claimant to the ground.  The employer paid claimant temporary total disability from June 7, 2004 through June 27, 2004.  Claimant had an MRI of the cervical spine on August 5, 2005, which revealed possible impingement of the exiting left C5 and right C6 nerve roots.  Claimant was treated by a number of providers, including Charles Buck, M.D., for this injury.  Dr. Buck noted claimant had residual left shoulder and neck pain as of April 1, 2005.  Ultimately, however, Dr. Buck opined claimant had no permanent impairment.  Claimant had shoulder surgery on May 15, 2008, performed by Brian D. Adams, M.D., at the University of Iowa.  Dr. Adams opined on October 17, 2008, that claimant reached maximum medical improvement on June 25, 2008, and that he had sustained 11 percent impairment for the left upper extremity or 7 percent of the whole person.  Dr. Buck has not seen claimant since March 12, 2007.  Claimant had a neuropsychological evaluation performed at his attorney’s request by Joel Barrash, Ph.D., on January 9, 16, 18, and 30, 2007.  (Ex. 12. p. 9)  Dr. Barrash noted that claimant had conditions causing impairment consisting of chronic pain, post-concussional disorder, and major depression, which were caused or substantially aggravated by the injury on June 5, 2004.  (Ex. 12, p. 11)  Dr. Barrash specifically noted that claimant’s symptoms were not attributable to malingering or psychogenic factors.  (Ex. 12, p. 11)  

Defendants had claimant examined by James Andrikopoulos, Ph.D., for a neuropsychological evaluation.  Dr. Andrikopoulos and the consistency of his opinion regarding malingering in workers’ compensation claims are not unfamiliar to this agency.  Dr. Andrikopoulos opines that claimant is malingering.  Dr. Andrikopoulos acknowledged, in his deposition, that it would not surprise him that in every case before the workers’ compensation commissioner, in which he had given an opinion, that he had either opined that there was no diagnosis or there was a diagnosis of malingering or exaggerating or of normal cognitive functions.  (Exhibit EE, pp. 74-75)

Dr. Stoken opined that claimant reached maximum medical improvement for the left shoulder condition on October 1, 2008.  Dr. Stoken opined claimant had a five percent permanent impairment of the whole person as a result of the left shoulder injury.

The third injury occurred on September 16, 2006, when claimant was injured when a trailer strap broke and he fell backwards from his truck, landing on his left ankle, left hip, and left elbow.  (Tr., p. 48)  Claimant lost no time from work due to this particular injury and was therefore not paid temporary disability benefits by defendants.  (Tr., p. 53)  Claimant underwent an MRI of his lumbar spine on the date of the injury, which revealed a T11 compression fracture, but it was of indeterminate age.  Claimant testified that he has arthritis symptoms setting into his left shoulder and left elbow.  (Tr., p. 70)  Claimant has continued to have difficulties with his low back, which he did not have before September 16, 2006.  Claimant is not making a claim for healing period benefits on account of the September 16, 2006 injury.  Claimant further testified that he is not making claim for any problem with his low back from any of his work injuries.  (Tr., p. 59) 

The final injuries were on March 5, 2007.  (Tr., p. 53)  On that date, claimant was hit in the chest by milk crates that fell from a dolly while he was unloading at a Hy-Vee store in Altoona, Iowa.  Claimant was shaken up by that incident and while driving back to Iowa City on Interstate 80, he was forced off the road by a passing furniture truck, which further upset him.  Claimant contends that because of the way he was feeling after he was hit in the chest by the milk crates that the incident of being forced off the road was a continuation of that incident.  Thus, claimant contends that this is a physical/mental injury rather than a mental/mental injury.  Claimant saw Dr. Buck on March 5, 2007, who noted that claimant became distraught emotionally as a result of both the milk dolly hitting him in the chest and the subsequent incident where he was run off the road.  Claimant saw his family physician on March 7, 2007, who notes that claimant was experiencing a post-traumatic stress syndrome related to a truck accident in 1991.  Dr. Barrash connects claimant’s psychological condition to the March 5, 2007 injury.

Claimant also saw a licensed social worker, James W. Kikendall.  Mr. Kikendall opined, on August 23, 2007, that claimant had had a panic attack after the incident where he was run off the road and that claimant was experiencing symptoms of anxiety, panic, depressed mood, insomnia, and chronic pain, as a result of which claimant was unable to drive.  Dr. Buck took claimant off of work on March 5, 2007, and saw him again on March 7 and March 12, and kept claimant off of work as of March 12, 2007.  However, Dr. Buck has not seen claimant since that final visit on March 12, 2007.  Claimant contends that he reached maximum medical improvement for the March 5, 2007 injury on August 23, 2007, when Mr. Kikendall opined that claimant was unable to return to work.

When claimant was hired by Roberts Dairy, he underwent a physical examination and no physical restrictions were noted.  Claimant disclosed that he had had back surgery in 1984 and that he had had a head injury in 1993 in a motor vehicle accident.  Before these injuries in 2004, claimant was able to fully perform his job duties as directed by defendant-employer.  Claimant has applied for and been approved for social security disability in approximately 2008.  (Tr., p. 67)

Claimant sustained a work injury April 4, 1985, working for Squealer Feed Company.  The injury was to claimant’s back.  Claimant was off of work following a surgery from approximately August 1985 until the following March.  (Tr., p. 29)  Claimant entered into a settlement for a 20 percent industrial disability, approved by the workers’ compensation commissioner, January 14, 1988.  At the time of that case, a deposition was taken of his physician, Edward Dykstra.  Dr. Dykstra opined that claimant could no longer function driving a truck for prolonged periods or prolonged lifting.  Further, he opined claimant would have difficulty at a job that involved sitting for more than an hour to two hours straight.  Claimant underwent what appears to be an independent medical evaluation with W.J. Robb, M.D., whose diagnosis indicated that claimant had pseudoarthrosis bone graft lumbosacral spine and that claimant is incapable of doing any appreciable lifting and that claimant had a limitation of 25 pounds and a distance of 10 miles of driving.  Dr. Robb opined that claimant had a permanent partial disability of 20 percent.  

Near the time of the settlement of the Iowa case, claimant moved to the state of Missouri.  In Missouri, claimant was involved in an accident, which is described in a Missouri Claim for Compensation document dated May 19, 1994 as follows:


While transporting a load of lard from Denver, CO, to Toronto, Canada, in heavy snow two semi’s passed me creating a (white-out) causing me to lose sight of the road.  I ended up in the median on I-80 Eastbound.  The truck tipped over knocking me unconscious and slid several hundere [sic] feet before coming to a stop.

(Ex. Y, p. 28)

The parts of the body claimant alleged to be injured included brain, head, neck, left shoulder, ribs, back, left arm, psyche, and the body as a whole.  Claimant entered into a settlement of this Missouri workers’ compensation case, February 28, 1996.  This settlement is described as a compromise lump sum settlement and was for the amount of $17,500.00, which was stated to represent an 18.5 percent permanent partial disability of the body as a whole.  The settlement was approved in Missouri on March 14, 1995.

Claimant sustained a hernia that was repaired in 1998 and did not result in a permanent disability or restrictions.  (Tr., p. 33)  

Claimant was assaulted, March 21, 1998.  At that time the assessment was status post-concussion with continued headache and tinnitus; peri-orbital contusions with ecchymosis; cervical and thoracic muscle strain; left wrist sprain, and left ankle sprain.  Claimant was taken off of work March 26, 1998.

Surveillance was conducted of claimant’s activities on January 28, 2008; October 25, 2008; and June 6 and 7, 2010.  The January 28, 2008 video shows claimant going into the Marchman Psychology Associates clinic, using what appears to be a walker.  The October 5, 2008 video shows claimant loading the back of his van with what appear to be the parts of a disassembled shower.  It also shows him loading a bicycle in the back of his van.  Claimant is depicted in the video crawling into the back of the van and working on his hands and knees inside the van, arranging the items from the shower.  The June 6, 2010 video shows claimant bent over at the waist, working near his home.  The June 6, 2010 video also shows claimant moving things around in a storage shed near his home and performing some activity in a small garden by his home.  The June 7 video shows claimant loading things in his pick-up truck and driving to a Casey’s store where he uses an air hose to put air in the back tire of his pick-up.  The video shows claimant bending down with the air hose to put the air in the tire.  Claimant contends that the activities shown in these videos are not of consequence and that there is no evidence that those activities exceeded claimant’s restrictions.  Claimant testified that the material in the shower unit that he was seen loading in the truck weighed less than 20 pounds and that it was material that he had removed to give to his daughter so that she could install it in her home.  
CONCLUSIONS OF LAW

The first issues for consideration on appeal and cross-appeal relate to claimant’s work injury to his left ankle which occurred on March 22, 2004.  The presiding deputy commissioner found that claimant was entitled to healing period benefits resulting from the ankle injury from November 29, 2007 to May 1, 2008 as well as 7.5 weeks of permanent partial disability benefits based upon a 5 percent functional impairment rating.  Claimant asserts on appeal that the presiding deputy erred in the award of permanent disability by failing to convert a whole person impairment rating into a lower extremity impairment rating.  Claimant contends that the 5 percent whole person impairment rating converts to a 12 percent lower extremity impairment.  Defendants, on the other hand, assert that claimant has failed to present sufficient evidence to prove that he has sustained any permanent disability as a result of his work injury of March 22, 2004.  In support of their arguments defendants point out that claimant has failed to introduce any specific impairment ratings to either his foot or lower extremity.  Defendants also note that the authorized physician who treated claimant, Dr. Buck, opined that claimant sustained no permanent impairment.  

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.

Under the Iowa Workers’ Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is “limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994). 

Following review of the opinions of the medical care providers along with claimant’s hearing testimony and after consideration of the arguments of the parties it is concluded that claimant has sustained a permanent functional impairment as a result of his March 22, 2004 injury to his left ankle.  The best evidence is that claimant has sustained permanent functional impairment to the extent identified by Dr. Stoken.  The failure of a medical examiner to provide a lower extremity rating as opposed to a whole person rating is not a fatal flaw to the worker being compensated for the loss of use brought forth by injury.  A medical examiner is a physician trained in the evaluation of permanent impairment.  The medical examiner is not expected to have specialized training in Iowa workers’ compensation law so as to know whether an injury is compensated under a lower extremity classification or a whole person classification.  The whole person rating is easily converted to a lower extremity impairment of 12 percent.  Such a finding entitles claimant to 26.4 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(n), which is 12 percent of 220 weeks, the maximum allowable number of weeks for an injury to the scheduled member in that subsection.  Permanent partial disability benefits shall commence on May 2, 2008. 
The next issue for consideration on appeal and cross-appeal is the presiding deputy commissioner’s award of healing period benefits and taxation of medical care costs following the May 15, 2008 left shoulder surgery at the University of Iowa.  On May 15, 2008, claimant underwent surgery on his left shoulder with Dr. Brian Adams.  In awarding healing period benefits the presiding deputy found:

For the June 5, 2004 injury, the claimant seeks healing period benefits from May 15, 2008 to October 1, 2008.  The defendants again argue that given the remote time from the original injury and claimant’s prior history, that causal connection has not been established.  Dr. Stoken causally connects the shoulder surgery.  Dr. Adams does not really say whether the shoulder surgery was causally connected or not, however, as the treating physician, greater weight is given to his opinion as to when the claimant’s healing period ended.  Claimant is entitled to healing period benefits from May 15, 2008 through June 25, 2008.

(Arbitration Decision, p. 6)  The deputy further found that claimant had proven that the medical expenses incurred at the University of Iowa was causally connected to his work injuries and was therefore compensable pursuant to Iowa Code section 85.27.  (Arbitration Decision, p. 9)  It is concluded that the presiding deputy commissioner correctly found that claimant’s medical treatment at the University of Iowa was causally connected to his work injuries and correctly determined the length of claimant’s healing period following surgery.  The greater weight of evidence as to the end of the healing period is placed with the physician at the University of Iowa, Dr. Adams, as opposed to Dr. Stoken who merely opined as to a typical healing period following the type of surgery performed by Dr. Adams.  

   
Claimant has also requested reimbursement for unauthorized medical care.  The Iowa Supreme court has decided that a claimant may be entitled to reimbursement of unauthorized medical care in certain circumstances.  Bell Bros. Heating v. Gwinn, 779 N.W.2d 193 (Iowa 2010).  The Gwinn court stated:

 
Although an employee may assert a claim for expenses of the unauthorized medical care, the employee must prove the unauthorized care was reasonable and beneficial under all the surrounding circumstances, including the reasonableness of the employer-provided care, and the reasonableness of the decision to abandon the care furnished by the employer in the absence of an order from the commissioner authorizing alternative care.  Consistent with the rationale for giving the employer control over medical care, the concept of reasonableness in this analysis includes the quality of the alternative care and the quality of the employer-provided care.  As we have already noted, the question of whether the unauthorized care was beneficial focuses on whether the care provided a more favorable medical outcome than would likely have been achieved by the care authorized by the employer.
Gwinn, at 208. 

 
The presiding deputy did not err in awarding the costs of medical treatment at the University of Iowa pursuant to Iowa Code section 85.27.  Having found that the treatment was causally connected to the work injury, it is further noted that defendants’ authorized physician, Dr. Buck, had opined that he had no further treatment options for claimant related to these two conditions.  Following the exhaustion of treatment options with Dr. Buck, claimant reasonably sought out medical treatment to address his ongoing and persistent left shoulder and left ankle conditions.  Claimant benefitted from the shoulder and ankle surgeries at the University of Iowa after all of the treatment options offered by defendants were exhausted.  Thus the medical care at the University of Iowa was clearly more beneficial to claimant than the status quo of no treatment from Dr. Buck.  The award of medical care by the presiding deputy is therefore affirmed.     

The next issue, which is an issue on cross-appeal by defendants, is whether claimant suffered two separate injuries on March 5, 2007 and whether he has failed to demonstrate medical and legal causation to support a claim for a mental injury on March 5, 2007.  Defendants assert that claimant’s physical injury of March 5, 2007 was insufficient to support a finding of a physical-mental work injury.  Defendants further assert that claimant cannot meet the burden of proving a mental-mental work injury.  Claimant asserts that he has proven by a preponderance of the evidence that his physical work injury of March 5, 2007, coupled with the two close calls on the interstate while returning to Iowa City following the traumatic injury, was sufficient to result in his ongoing mental condition.  

While the physical injury of March 5, 2007 was not proven to be severe, it was a traumatic injury that involved sufficient blunt contact to knock claimant to the ground after the stacks of milk fell and hit him in the chest.  That physical trauma was noted by the majority of the medical care providers, when coupled with the near accidents on the interstate, to have resulted in claimant’s immediate onset of mental symptoms including an anxiety reaction.  It is therefore concluded that the presiding deputy’s determination that claimant has proven that his mental health injury and resulting healing period is related to his March 5, 2007 injury is affirmed.      

The next issue for consideration on appeal and cross-appeal is whether the presiding deputy commissioner erred in finding that claimant had sustained a 50 percent loss of his earning capacity as a result of his non-scheduled work injuries.  Claimant asserts on appeal that the deputy erred in failing to find that he sustained a permanent and total disability, or at least a significantly higher permanent loss of earning capacity than 50 percent.  Defendants counter on cross-appeal that claimant has failed to prove that he sustained any additional loss of earning capacity beyond the earning capacity he retained at the time he commenced employment with defendant-employer.  Defendants persuasively point out that claimant has had numerous awards of disability benefits based upon significant work restrictions followed closely in time to a return to active and physical labor.


Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”  Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee’s age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Claimant was 58 years of age at the time of the arbitration hearing.  He completed his high school education and has obtained some further education in boilers and training from his time in the Army Reserves.  However, claimant does not appear to be a candidate, at this stage of his life, for vocational retraining.  Claimant has permanent restrictions on his physical abilities as set forth by Dr. Stoken, including avoidance of work at or above the shoulder level and to avoid lifting more than 20 pounds on a frequent basis and to avoid walking on uneven ground.  (Ex. 14, p. 22)  Much of claimant’s vocational history is heavier work that would require at least occasional work over shoulder level and work greater than 20 pounds.  Claimant does have appreciable permanent functional impairment resulting from his unscheduled work injuries.  Claimant appeared in the video surveillance to be capable of physical activity, but none of the activity shown appeared to exceed the physical work restrictions of Dr. Stoken.  Claimant is not permanently and totally disabled as set forth by claimant’s vocational expert.  That opinion fails to account for less physical work for which claimant has the intellectual and physical capability.  It does not appear from the medical records of those who have treated claimant for his mental health issues that he requires permanent restrictions on that account.  Claimant has not returned to his pre-injury employment and with the restrictions assigned, that is not a sign of lack of motivation.  However, claimant could return to a similar type of employment based upon his restrictions and the level of function shown by the video evidence.  It is noted that claimant has obtained disability benefits from the Social Security Administration.     


After consideration of the record it is concluded that claimant has suffered a 35 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 175 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 35 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  Such permanent partial disability benefits shall commence October 2, 2008 at the stipulated weekly compensation rate of $555.45.


The final issue for consideration is defendants’ entitlement to credit pursuant to Iowa Code section 85.34(7)(a).  In an order nunc pro tunc filed on February 25, 2011, the presiding deputy commissioner found that defendants were entitled to a 425 week credit pursuant to Iowa Code section 85.34(7)(a) for the 1988 85 percent industrial disability settlement.  That 1988 settlement was with a prior employer of claimant and was based upon the laws then existing in the state of Missouri.  There was no rationale or explanation for the award of the credit other than citation to Iowa Code section 85.34(7)(a).  Such discussion is obviously required.  

Following the 2004 amendments to the Iowa workers’ compensation act regarding successive disabilities, the statutory framework was altered to avoid both double payments by an employer and double recoveries by an injured worker.  As was noted in Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009) the new statutory scheme resulted in a modified fresh start rule and a modified full responsibility rule.  Following passage of H.F. 2581, a new statutory framework for compensation in successive disability situations has emerged.  More specifically, Iowa Code section 85.36(9)(c) was stricken, Iowa Code section 85.34(2)(u) was amended, and Iowa Code section 85.34(7) was enacted.  While the workers’ compensation agency interpreted the new statutory scheme in the Steffen case, and while there has been no judicial review decision altering the framework set forth in Steffen, it is acknowledged by the agency that the ultimate interpretation of the statutory scheme lies with the courts on judicial review.  Westling v. Hormel Foods Corp., ___ N.W.2d ___, 2012 WL 424102 at 4 (Iowa, February 10, 2012); Mycogen Seeds v. Sands, 686 N.W.2d 457, 404 (Iowa 2004).  As it relates to the agency’s interpretation in Steffen and numerous other subsequent matters, the agency has consistently noted the following interpretations. 
Iowa Code section 85.34(2)(u) was amended and now requires:


In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

Iowa Code section 85.34(7) was enacted as follows:


7.  Successive disabilities.

a.  An employer is fully liable for compensating all of an employee's disability that arises out of and in the course of the employee's employment with the employer.  An employer is not liable for compensating an employee's preexisting disability that arose out of and in the course of employment with a different employer or from causes unrelated to employment.


b.  (1)  If an injured employee has a preexisting disability that was caused by a prior injury arising out of and in the course of employment with the same employer, and the preexisting disability was compensable under the same paragraph of subsection 2 as the employee's present injury, the employer is liable for the combined disability that is caused by the injuries, measured in relation to the employee's condition immediately prior to the first injury.  In this instance, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.


(2)  If, however, an employer is liable to an employee for a combined disability that is payable under subsection 2, paragraph "u", and the employee has a preexisting disability that causes the employee's earnings to be less at the time of the present injury than if the prior injury had not occurred, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer minus the percentage that the employee's earnings are less at the time of the present injury than if the prior injury had not occurred.


c.  A successor employer shall be considered to be the same employer if the employee became part of the successor employer's workforce through a merger, purchase, or other transaction that assumes the employee into the successor employer's workforce without substantially changing the nature of the employee's employment.

The statutory changes must be read together to determine the changes in the long-established apportionment rules.  The ultimate interpretation of the law rests not with this agency, but with the judiciary.  In general, it is the legislature’s duty to declare the law and the court’s responsibility to interpret the law.  See Lynch v. Saddler, 656 N.W.2d 104, 108 (Iowa 2003).  When interpreting a statute, our ultimate goal is to ascertain and give effect to the intention of the legislature.  John Deere Dubuque Works v. Weyant, 442 N.W.2d 101 (Iowa 1989).  The court’s responsibility to interpret the statutory changes made in HF 2581 is made easier as the legislature expressly included Section 20 within the bill which is the specific intent of the new law setting forth how the law shall be interpreted.  Section 20 states:

Sec. 20.  LEGISLATIVE INTENT.  It is the intent of the general assembly that this division of this Act will prevent all double recoveries and all double reductions in workers' compensation benefits for permanent partial disability.  This division modifies the fresh start and full responsibility rules of law announced by the Iowa supreme court in a series of judicial precedents.
 
The general assembly recognizes that the amount of compensation a person receives for disability is directly related to the person's earnings at the time of injury.  The competitive labor market determines the value of a person's earning capacity through a strong correlation with the level of earnings a person can achieve in the competitive labor market.  The market reevaluates a person as a working unit each time the person competes in the competitive labor market, causing a fresh start with each change of employment.  The market's determination effectively apportions any disability through a reduced level of earnings.  The market does not reevaluate an employee's earning capacity while the employee remains employed by the same employer.
 
The general assembly intends that an employer shall fully compensate all of an injured employee's disability that is caused by work-related injuries with the employer without compensating the same disability more than once.  This division of this Act creates a formula that applies disability payments made toward satisfaction of the combined disability that the employer is liable for compensating, while taking into account the impact of the employee's earnings on the amount of compensation to be ultimately paid for the disability.
 
The general assembly does not intend this division of this Act to change the character of any disability from scheduled to unscheduled or vice versa or to combine disabilities that are not otherwise combined under law existing on the effective date of this section of this division of this Act. Combination of successive scheduled disabilities in section 85.34, subsection 7, as enacted in this division of this Act, is limited to disabilities affecting the same member, such as successive disabilities to the right arm.  A disability to the left arm that is followed by a disability to the right arm is governed by section 85.64 and is not a successive disability under this division.  This division does not alter benefits under the second injury fund, benefits for permanent total disability under section 85.34, subsection 3, the method of determining the degree of unscheduled permanent partial disability, the compensable character of aggravation injuries, or an employer's right to choose the care an injured employee receives, expand the fresh start rule to scheduled disabilities, or change existing law in any way that is not expressly provided in this division.
 
The general assembly intends that changes in the identity of the employer that do not require the employee to reenter the competitive labor market will be treated as if the employee remained employed by the same employer.
See, HF2581, 80th G.A., 1st Extraordinary 2004 session.
 
The modified fresh start rule and modified full responsibility rule are to be read together to prevent all double recoveries and all double reductions in workers’ compensation benefits.  The interpretation notes that it is the intent of the legislature that the amendments are not intended to “change existing law in any way not expressly provided in this division.”  Id.
 
The legislature’s amendment to the fresh start rule is quite specific.  Iowa Code section 85.34(2)(u) is amended as set forth in the second paragraph of Section 20 to allow for a fresh start for workers at the commencement of employment with a new employer.  The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury are reflective of that workers earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting the worker’s employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary, has already occurred and is reflected in the earnings at the time of injury.
 
Therefore, all workers begin their employment positions with a new employer with a 100 percent earning capacity, despite any prior impairment or compensated disabilities.  The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of a prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award for permanent disability.  If the injured worker’s wages are high, despite a prior condition, then the condition apparently has not negatively impacted the worker’s earning capacity.  If they are low, it is likely that the wages are low because of the prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.
 
The legislature’s creation of Iowa Code section 85.34(7) provides guidance as to how prior disabilities with the same employer are to be compensated under a modified full responsibility rule.  The third paragraph of Section 20 notes that while an injured worker shall be fully compensated for all of the injured worker’s disability that is caused by work-related injuries with the employer; it must be done without the employer having to compensate the employee more than once.
 
In considering the application of the new Code section, section 85.34(7)(a) must be read in conjunction with the modified fresh start rule.  The instruction, which is the second sentence of subsection (a) is further restatement of the fresh start rule as applied in conjunction with a modified full responsibility rule.  In a system where a worker is given a fresh start with the commencement of employment with a new employer, the employer does not compensate for any preexisting disability from either another employer or from non work-related causes.  Under the fresh start rule, there is a reduction already put in place by the wages the new employer is willing to pay a worker with a preexisting disability.  There can be no logical analysis that could reasonably allow for a fresh start rule which does not apply equally to disability which arose out of an accident or a congenital condition anymore than the fresh start rule applies to disability that arose out of a prior employment.
 
In the case at hand, claimant had the benefit of the law’s fresh start rule at the time he commenced employment with Roberts Dairy.  The wages that he earned upon commencement of employment were reflective of a 100 percent earning capacity at the hourly rate of pay he was qualified to receive at that time in the competitive labor market.  Claimant has not sustained successive injuries for loss of earning capacity with defendant Roberts Dairy and therefore they are not entitled to a credit for benefits which they have not paid.  Claimant had a prior work injury to his left ankle while working for Roberts Dairy.  However that injury is not compensable under the same paragraph of section 85.34(2) and thus no credit is owed for that prior disability despite the prior payment of benefits by defendant Roberts Dairy.    

It is therefore concluded that the presiding deputy commissioner’s award of a credit for permanent disability under Iowa Code section 85.34(7) is reversed.  Defendants are not entitled to any credit for prior disability benefits paid by prior employers due to application of the fresh start rule.  

The arbitration decision is affirmed in all other respects not made subject to either claimant’s appeal or defendants’ cross-appeal.

ORDER

IT IS THEREFORE ORDERED that the prior decision of the presiding deputy commissioner are AFFIRMED IN PART, MODIFIED IN PART, and REVERSED IN PART as set forth herein and that:

File No. 5021248:

Defendants shall pay claimant twenty-two (22) weeks of healing period benefits for the period from November 29, 2007 through May 1, 2008 at the weekly rate of five hundred eighteen and 73/100 dollars ($518.73).

Defendants shall pay claimant twenty-six point four (26.4) weeks of permanent partial disability benefits commencing May 2, 2008 at the weekly rate of five hundred eighteen and 73/100 dollars ($518.73).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by the agency.

Costs for this file are taxed to the defendants pursuant to rule 876 IAC 4.33.

File Nos. 5018189, 5022146, and 5021247:

Defendants shall pay claimant twenty (20) weeks of healing period benefits from May 15, 2008 through October 1, 2008 at the weekly rate of five hundred fifteen and 92/100 dollars ($515.92).

Defendants shall pay claimant twenty-four point two eight six (24.286) weeks of healing period benefits at the rate of five hundred fifty-five and 45/100 dollars ($555.45) for the period from March 6, 2007 through August 23, 2007.

Defendants shall pay claimant one hundred fifty (175) weeks of permanent partial disability benefits commencing October 2, 2008 at the weekly rate of five hundred fifty-five and 45/100 dollars ($555.45).
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.

Defendants shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27 and shall reimburse claimant for those expenses he has personally paid.

Costs of this action are taxed to the defendants pursuant to rule 876 IAC 4.33.

Defendants shall pay the costs of the appeal, including the costs for preparation of the hearing transcript.

Signed and filed this ___16th ________ day of March, 2012.
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