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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :


Defendants.
  :                 Head Note No.:  1803, 4000.2
______________________________________________________________________

STATEMENT OF THE CASE


Hector Gomez, Jr., claimant, filed a petition in arbitration seeking workers’ compensation benefits from Des Moines Asphalt & Paving, employer, and Liberty Mutual, insurer, defendants, as a result of an injury he sustained on June 7, 2008, that   allegedly arose out of and in the course of his employment.  This case was heard in Des Moines, Iowa, on May 31, 2011, and fully submitted on August 8, 2011.  

The evidence in this case consists of the testimony of claimant, and claimant’s exhibits 1 through 22, with the exceptions of exhibit 13, page 2 and exhibit 14, pages 1 and 2.  Defendants’ exhibits B, C, D, F, G, H, J, K, and L were admitted.  The hearing was recessed after testimony to allow defendants to submit an exhibit and for the claimant to submit a reply exhibit.  The defendants submitted a 7-page report that is admitted as Exhibit M on June 16, 2011.  The claimant submitted a 2-page report admitted as Exhibit 23 on July 23, 2011.  Itemization of claimant’s costs and itemization of medical expenses were submitted by the claimant along with the Hearing Report and Order form, which are part of the record.  

 The defendants filed a motion to reopen the record and present additional evidence on September 1, 2011.  The claimant filed a resistance on September 7, 2011. The defendants’ motion is denied pursuant to 876 I.A.C. 4.31.  Had this exhibit been admitted it would not have changed the results of this decision.
ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability.
Whether the claimant is entitled to temporary benefits during a period of recovery. 
The commencement date for any temporary benefits awarded.

The extent of the claimant’s entitlement to permanent partial disability benefits. 
The commencement date for any permanent partial disability benefits awarded.
Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27, including the costs of an independent medical examination.

Assessment of costs.

The stipulation of the parties contained in the Hearing Report and Order is incorporated by reference.  The parties agree the claimant incurred an injury to his left knee on June 7, 2008.  The parties do not agree that this injury caused temporary or permanent disability.  The parties disagree as to whether the injury on June 7, 2008 caused a left hip injury and a mental injury. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Hector Gomez, was 44 years old at the time of the hearing.  He completed the 9th grade and started working for Des Moines Asphalt &  Paving after attending  a portion of the 10th grade.  The claimant testified he attended special education classes in middle school.  Sometime later, the claimant obtained a GED. (Exhibit 3, page 1)  The claimant was initially hired as a laborer.  This position involved heavy work with shovels and jackhammers.  The claimant would also perform flagging and run some equipment.  In the paving season, he worked 60-80 hours and sometimes 100 hours per week.  The claimant worked for about 10 years as a laborer.  He then became an equipment operator.  In this position his hours remained the same.  The work as an equipment operator also required him to perform heavy manual labor.  For all practical purposes, the claimant has worked all his life for Des Moines Asphalt & Paving.

On June 7, 2008, the claimant was assaulted by a co-employee.  This employee was arrested; the claimant was not.  (Ex. 17, pp. 1-3)  The claimant testified, and the police report indicated the co-employee threw a “dirt clod” through a truck window and hit him in the head.  (Ex. 17, p. 1)  As the claimant attempted to exit the truck and the co-employee shoved the truck door against his leg/knee.  The claimant went to Mercy Hospital, had an x-ray and received some prescription medication and was released.

The claimant testified after the assault he never really went back to the same position with his employer.  Prior to his injury, he would be on a “two-man” crew and afterwards he was placed on a “three-man” crew; the claimant stated the employer had not used “three-man” crews before his injury.  The claimant testified he last worked for the defendant in November 2009.  On cross-examination, the claimant stated he attended a two-day safety training in April 2011.  The claimant testified he worked the rest of the 2008 paving season and took a winter layoff and worked the 2009 season and took a winter layoff.  The claimant testified, as far as he knew he could still have a job with the employer, if he could physically and mentally recover and return to work.  The claimant has not looked for any work.

The claimant testified he had difficulties with his left knee before his June 2008 injury.  He testified he was told as early as January 2000 he would need knee replacement surgery sometime in the future.  The claimant stated he hurt his left knee in 1996 or 1997, and had surgery in 1997 for this injury.  He did not claim workers’ compensation for this injury.

The claimant testified he decided to stop seeing psychologist, Bruce Dawson, Psy.D., after a couple of sessions as he was uncomfortable about the types of questions Dr. Dawson was asking.

The claimant testified he went approximately two years without mental health counseling.  The claimant testified he currently receives counseling and care through Mercy Behavioral Health, Des Moines, Iowa.  He sees Christine Castaneda, LISW, every other week and Sharon Koele, M.D., once a month.  The claimant testified he thought the care from Mercy Behavioral Health was helpful.

The claimant testified he currently has pain in his left knee.  He uses a cane sometimes, but it was not prescribed.  The claimant also stated he has pain in his left hip. 

The claimant stated he was told by Mathew Weresh, M.D., in March 2000 that he was going to need a total knee replacement  when the claimant was a “blue hair” (old). 

The claimant testified he has flashbacks, panic attacks, and nightmares on a daily basis; social settings make him uncomfortable.  He takes his children to matinees to avoid crowds and when he feels overwhelmed he will go to his car or the restroom.  The claimant testified he avoids crowds.  He did not feel he could handle the social stress of community college or work in sales. 

The claimant testified he received medication for anxiety/anger issues prior to his work injury.  The claimant has a child with disability and the claimant had some issues dealing with this.  The claimant testified that he was able to work and his anxiety/anger issues did not interfere with his ability to work.

The claimant testified he is unable to work on cars, like he used to before the injury.  The claimant testified the surveillance videos show him jump starting his wife’s car and putting in two quarts of oil.

Exhibit J the surveillance video, as well as the surveillance notes as reviewed by the undersigned.  (Ex. J; Ex. K)  The claimant was under surveillances on March 31, April 7, and April 15, 2011.  The March 31, 2011, surveillance video showed the claimant and another man, indentified in exhibit K as Hector Gomez, Sr., jump starting a car and possibly putting oil into the car.  The surveillance video of April 7, 2011, showed the claimant walking with a pronounced limp; he was not using a cane.  I was unable to see the claimant in the April 15, 2011 video surveillance and the surveillance log does not identify the claimant was present in the video taken on April 15, 2011.  (Ex. K, pp. 5-6) 

On June 7, 2008, the claimant went to the emergency room at Mercy Hospital in Des Moines, Iowa.  The claimant reported an assault by a coworker.  (Ex. 1, p. 2)  The claimant reported his chronic knee problem was made worse by having his knee slammed in the door.  Eden Murad, D.O., noted swelling around the knee.  (Ex. 1, pp. 2- 3)

The claimant was seen at Concentra Medical Center on June 9, 2008.  The notes of state, “Previous positive history of left knee previous surgery and has arthritis diagnosis for his knee.  He states he normally has pain all the time and cannot squat normally.  He states his pain in now more intense however since the crush injury by the door.”  (Ex. 2, pp. 1-2)  The claimant was placed on modified duty.  (Ex. 2, p. 3)  On June 19, 2008, the claimant was reporting flashbacks as to what had occurred and admitted anxiety and worry over the work incident.  A referral was recommended for a psychiatry consult.  (Ex. 2, pp. 6-7)  On July 10, 2008, Concentra referred the claimant to an orthopedic specialist due to an abnormal MRI.  (Ex. 2, p. 11)

The claimant went to Dr. Dawson, for an evaluation on July 12, 2008. Dr. Dawson diagnosed the claimant with posttraumatic stress disorder (PTDS) and provided a Global Assessment of Functioning (GAF) of 53.  He stated:

From a cognitive standpoint, Mr. Gomez does have some internal distractions and difficulty sustaining attention that would appear most likely secondary to emotional symptoms rather than neurological injury.

From an emotional standpoint, he is experiencing significant current levels of psychopathology consistent with PTSD that involve anxiety, depression, social aversion, and paranoid thinking.

 (Ex. 3, p. 4)  Dr. Dawson signed off on a return to work form on August 14, 2008.  He agreed the claimant could return to his prior position of blade operator, unless he is threatened by someone.  (Ex. 3, p. 6; Ex. 22, p. 30)


The claimant saw Christine Castaneda, LISW, and Dr. Koele, for counseling and psychiatric care beginning in August 2010.  (Ex. 8, pp. 1–55)  Ms. Castaneda reported a severe level of impairment for Vocational/ Avocational/Academic area.  (Ex. 8, p. 1)  On September 21, 2010, the claimant was diagnosed with Posttraumatic stress disorder (PTSD).  She noted the claimant had no significant psychiatric history, although was prescribed Effexor by the claimant’s family physician. Dr. Koele stated, “It does appear he has had chronic psychiatric symptoms since the assault.”  (Ex. 8, p. 15)  On March 10, 2011, Dr. Koele noted she did not believe the claimant could work due to both pain and mood issues at that point in time.  (Ex. 8, p. 48)  In her report of the March 10, 2011 appointment she stated:

I will plan on seeing him back in follow-up in 3 to 4 months.  In the interim, he should continue to work with his orthopedist regarding pain management and his therapist regarding coping strategies for dealing with the limitations his depression and anxiety has placed on him.  I believe his psychiatric medications are currently doing what they can for him.

(Ex. 8, p. 49)

On April 19, 2011, Dr. Koele agreed with a letter prepared by claimant’s social security disability advocate that the claimant’s PTSD prevented the claimant from performing meaningful employment.  (Ex. 13, p. 1; Ex. 22, p. 29) 

On January 5, 2011, Arthur Konar, Ph.D., evaluated the claimant for Social Security Disability purposes.  Dr. Konar’s diagnosis was major depressive disorder, recurrent moderate, and PTSD.  (Ex. 11, p. 4)  Dr. Konar stated:

. . . . Though, his reported attack and physical problems appears to have resulted in a catastrophic reaction to his current very real limitation.  Thus, the combination of physical limitations and pain and emotional lability, create a holistic package that makes it difficult for him to be self-sufficient in any way.
(Ex. 11, p. 5)


On July 25, 2008, William Jacobson, M.D., examined the claimant’s knee.  (Ex. 4, pp. 1–3)  The claimant reported he was experiencing pain in his knee 24 hours a day.  X-rays of the left knee showed advanced arthritis in all three compartments of the knee. Dr. Jacobson’s impression was:

1.
History of left knee arthroscopy over ten years ago.

2. 
Advanced osteoarthritis, left knee, tricompartmental, and effusion.

3.
Recent exacerbation of underlying condition, work-related injury, 06/07/08, left knee.

(Ex. 4, p. 2)  Dr. Jacobson said the claimant was “. . . .  looking at a knee replacement in the future.”  (Ex. 4, p. 2)  The claimant was returned to work with restriction on July 25, 2000.  (Ex. 4, p. 3) The claimant requested a release to return to work.  On August 12, 2009, Dr Jacobson returned the claimant to regular duty. Dr. Jacobson’s impression was:

1.
Left knee advanced osteoarthritis with exacerbation preexisting condition from work injury, 06/07/08.

2.
History of prior left knee arthroscopy some ten years ago.

(Ex. 4, pp. 6-7)  Dr. Jacobson on September 2, 2008, said the claimant was still having pain issues; was looking at knee replacement surgery and would need cortisone shots intermittently to get him by; and the claimant was at MMI.  (Ex. 4, p. 9)

On October 2, 2009, the claimant was seen by Dr. Weresh.  Dr. Weresh records state the claimant has knee pain for a number of years; and has had significant knee pain since his knee was beaten into a car door.  (Ex, 6, p. 1)  The claimant reported to him he used a cane when the pain is severe and a scooter in the grocery store.  (Ex. 6, p. 1)  Dr. Weresh’s impression was “Severe tricompartmental osteoarthritis of the left knee.”  (Ex. 6, p. 1)  Dr. Weresh discussed a total knee replacement with the claimant.  (Ex. 6, p. 1)

Dr. Weresh performed surgery on January 7, 2010, consisting of a complex primary total knee arthroplasty, left takedown of quad contracture, left.  (Ex. 6, p. 2; Ex. 9, pp. 1-3)  On February 17, 2010, Dr. Weresh performed a left knee manipulation under anesthesia.  (Ex. 6, p. 6; Ex. 9, pp. 4, 5) 

On August 10, 2010 Dr. Weresh responded to the claimant’s attorney and stated:  

With this past information I can only judge to the best of my ability, and given the amount of arthritis in Hector’s knee that was preexistent to this injury it is my opinion that his need for total knee replacement and the symptoms that he had prior to his total knee replacement were primarily due to his arthritic condition that is chronic in nature.  It is possible that the altercation could have aggravated this, but if it did, it was to a mild degree.  I do not think the altercation in June 2008 significantly worsened his symptoms or led to premature total knee replacement.

(Ex. L, p. 2: Ex. C, p. 5)

Dr. Weresh was deposed May 9, 2011.  (Ex. 21 pp. 1-14)  Dr. Weresh stated he began treating the claimant for problems with his left knee in 1997. (Ex. 21, p. 2)  In December 1997, he performed an outpatient arthroscopic procedure on his left knee.  (Ex. 21, p. 2)  In January 2000, Dr. Weresh diagnosed the claimant as having arthritis of his left knee.  (Ex. 21, p. 3)  Dr. Weresh stated that based upon what he was seeing in 2000, the claimant was going to need a total left knee replacement in the future.  (Ex. 21, pp. 3-4)  Dr. Weresh saw the claimant in 2002 and then not until 2009.  (Ex. 21, p. 4) 

On September 24, 2010, claimant complained of left hip pain to Dr. Weresh. Claimant was diagnosed as having left hip trochanteric bursitis and mechanical low back pain with fairly normal x-rays.  (Ex. 6, p. 9)  Dr. Weresh recommended cortisone injections for the hip, which claimant refused.  (Ex. 6, p. 9)  Dr. Weresh testified claimant’s knee become more symptomatic after the assault in 2008.  (Ex. 22, pp. 8-9)

On February 25, 2011, Craig Mahoney, M.D., saw the claimant for left hip and leg pain.  Dr. Mahoney’s assessment was:

1.
 Left hip pain, early degenerative joint disease versus mechanical problems.

2.
Status post left knee arthroplasty.

3.
Super obesity.

(Ex 7, p. 2)  Dr. Mahoney noted the claimant had a BMI of 50 and his obesity was not helping his conditions.  (Ex. 7, pp. 1-2)  An MRI of March 8, 2011 showed “Moderately advanced degenerative joint disease left hip for patient age in addition there is mild greater trochanteric bursitis.  (Ex. 7, p. 3)  In response to a letter written by claimant’s attorney, Dr. Mahoney checked yes that the work injury significantly aggravated the claimant’s left knee condition and that this significantly contributed to the need for left knee replacement surgery.  Dr. Mahoney agreed the claimant’s left hip problem was contributed to by the altered gait caused by his left knee condition.  (Ex. 12, p. 4)


Margaret Fehrle, M.D., performed an independent medical examination (IME) of the claimant on March 21, 2011.  Dr. Fehrle stated the claimant’s left hip condition was casually related to his knee injury.  She assigned 34 percent whole person impairment due to the claimant’s knee and hip impairments.  She believed the claimant could not perform a job that requires standing, lifting more than five pounds and could not squat, stoop bend or crawl.  (Ex. 15, p. 2)


On March 31, 2011, James Gallagher, M.D., performed an IME for claimant’s psychiatric impairments.  Dr. Gallagher’s impression was that the diagnosis of PTSD and concurrent depressive symptoms are well established.  Dr. Gallagher did not believe the claimant could be completely employed with his persistent psychiatric symptoms.  (Ex. 16, pp. 6-7)  Dr. Gallagher stated the claimant’s PTSD was a work related injury and claimant had a marked impairment that he hoped would improve with time.  He stated the claimant suffers from anxious and depressive symptoms, which will make it difficult to concentrate, and in general with coping.  Dr. Gallagher rated the claimant as having a Class 4 Marked Impairment according to the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.  (Ex. 16, p. 7)  Dr. Gallagher confirmed his opinion that the claimant was not able to work due to his psychiatric conditions in his deposition of May 13, 2011.  (Ex. 22, p. 18)  Dr. Gallagher stated he was reluctant to assign a date for maximum medical improvement as he thought there was room for improvement in the claimant’s psychiatric condition.  (Ex. 22, p. 18)  Dr. Gallagher testified the claimant would likely need treatment (therapy) for at least a year and medication would continue after that time.  (Ex. 22, p. 10)  In response to a question as to what would improve the claimant’s psychiatric condition Dr. Gallagher testified:

Well, I hope continued treatment will.  He’s getting good treatment from Dr. Koele over there at Mercy Franklin, you know.  Some of that opinion I gathered from her reports because she’s worked very hard with him trying to improve his state, and it’s not worked very well.

 (Ex. 22, p. 8)  In his May 11, 2011, deposition, Dr. Gallagher testified, he did not think the claimant could be competitively employed due to psychiatric conditions.  (Ex. 22, p. 18)  Dr. Gallagher stated he was reluctant to assign the claimant an MMI date as he stated, “Well, I don’t think he is better yet.  I mean I would be reluctant to assign an MMI date of March 31, 2011, because I don’t think he has improved sufficiently.  I think there’s room for improvement yet.  At least I hope there is.”  (Ex. 22, p. 18)  Dr. Gallagher reviewed Phillip Ascheman’s Ph.D., report of May 5, 2011.  He did not change any of his prior opinions.  Dr. Gallagher felt the diagnosis of PTSD was warranted and that he was being cautiously optimistic the claimant’s condition would improve.  (Ex. 23, pp. 1- 2)

Mark Buchanan, M.D., examined the claimant’s left knee in March 2005 due to complaints of left knee pain.  (Ex. D, p. 1)  Dr. Buchanan also noted  a small central disc herniation at L1-2 and L4-5 on October 26, 2005.  (Ex. D, p. 4)  On July 13, 2007, Dr. Buchanan noted the claimant was interested in discussing a possible total knee artroplasty.  (Ex. D, p. 10) 

On September 7, 2001, Scott Fackrell, D.O., family physician, identified the claimant as having probable depression.  (Ex. H, p. 1)  On March 14, 2002 Dr. Fackrell prescribed Effexor for the claimant’s depression.  (Ex. H, p. 2)  On December 16, 2003, Dr. Fackrell noted the claimant had advanced degenerative changes in his left knee.  (Ex. H, p. 4)  On January 29, 2004, Dr. Fackrell added a diagnosis of anxiety to the list of the claimant’s medical problems.  (Ex. H, p. 6)  On June 27, 2008, the claimant was seen at Dr. Fackrell’s office as a result of the assault at work on June 7, 2008.  An assessment of anxiety and insomnia was made and claimant was prescribed zolpidem tartrate, an insomnia medication.  (Ex. H, pp.14-15)  Office notes on June 25, 2009, reported the claimant was informed he needed a total knee replacement and he has very advanced degenerative joint disease.  (Ex. H, p. 20)  A July 6, 2010, note indicated claimant is unable to perform his construction work after his total knee replacement due to climbing and the use of a clutch.  (Ex. H, p. 28)

The claimant had a psychological examination by Dr. Ascheman, on May 19, 2011.  (Ex. M, pp. 1-7)  Dr. Ascheman noted the claimant had an invalid profile on his MMPI-2 and the F-scale was significantly elevated.  Dr. Ascheman concluded that the claimant’ s presentation and history supported a diagnosis of Depressive Disorder NOS and marginally supported a diagnosis of Posttraumatic Stress Disorder.  He noted the Depressive Disorder NOS was well documented to have preceded the injury in June 2008.  (Ex. M, p. 6)  Dr. Ascheman did not believe the claimant currently had cognitive difficulties and that the claimant could engage in full time work.  (Ex. M, p. 7)   
CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

The first question to be determined is whether the claimant has proven by a preponderance of the evidence that his work injury of June 7, 2008, permanently injured or permanently aggravated his left knee.  I find the claimant has failed to prove the assault on June 7, 2008 cased a permanent injury or a material aggravation or permanently lit up the claimant’s knee condition.  I find the opinion of Dr. Weresh most convincing.  Dr. Weresh had a longstanding treatment relationship with the claimant, performed surgery and provided medical care for the claimant’s knee since 1997.  I do not find Dr. Mahoney’s opinion to be convincing as it was based upon an incomplete medical history.  Dr. Mahoney stated the claimant was not receiving care from 2002 until his injury of June 2008 for his left knee, this is not accurate and is a material fact.  Similarly, Dr. Fehrle does not provide enough detailed explanation of claimant’s complaints of knee pain before the June 7, 2008 assault to rely upon her opinion as to causation. 

There was no convincing medical evidence that the claimant’s left knee arthritis was a result of cumulative trauma caused by his work. 

As I have found claimant has failed to prove the left knee injury to be a work related injury the claimant’s claim of a hip, gait or back impairment as a result of his left knee injury also fails.

The claimant has alleged a mental injury from the assault of June 7, 2008.  I find that the claimant has proven the assault was a traumatic event and that he has proven  the event has caused his mental injury under Brown v. Quick Trip Corp., 641 N.W.2d 725, 728 (Iowa, 2002) (When a claim is based on a manifest happening of a sudden traumatic nature from an unexpected cause or unusual strain, the legal-causation test is met irrespective of the absence of similar stress on other employees).

I find the claimant has proven by a preponderance of the evidence that the assault has caused a permanent impairment.  The assault caused the claimant’s PTSD and has aggravated his depression and anxiety.  The claimant has been receiving ongoing therapy from a licensed social worker and ongoing medication from a psychiatrist.  Dr. Koele has diagnosed the claimant as having PTSD.  She has an ongoing long term treating relationship with the claimant.  Her diagnosis was confirmed by the opinions of Dr. Konar, Dr. Dawson, and Dr. Gallagher.  Dr. Ascheman found only marginal support for the diagnosis of PTSD.  I do not find his opinion convincing.  His was a one-time visit.  Dr. Koele’s contact with the claimant has been substantial as well as that of therapist, Ms. Castaneda.  Dr. Koele is providing active treatment for the claimant’s PTSD. 

The defendants have argued that the claimant has not reached MMI for this injury.  Dr. Gallagher did equivocate on this issue.  I find the claimant has shown he is at MMI.  Dr. Koele’s March 10, 2011, report states the claimant should continue with his therapist for coping strategies and his psychiatric medications are currently doing all they can for the claimant.  (Ex. 8, p. 49)  This report along with the evaluation of Dr. Konar are evidence the claimant’s condition will be the same in the foreseeable future.  Dr. Gallagher has expressed a hope that the claimant would improve.  (Ex. 23, p. 2)  A preponderance of the convincing evidence is that the claimant reached MMI on March 10, 2011.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total industrial disability occurs when an injury “wholly disables the employee from performing work that the employee’s experience, training, intelligence, and physical capacities would otherwise permit the employee to perform.” IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 633 (Iowa 2000). “Total disability does not require a state of absolute helplessness.” Acuity Ins. v. Foreman, 684 N.W.2d 212, 219 (Iowa 2004).  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

The claimant has been employed by the defendant for all practical purposes since he left school after the ninth grade.  The claimant attended special education classes in middle school.  The claimant returned to work after his accident.  He worked through the 2008 and 2009 construction/paving seasons.  The claimant has been receiving psychiatric services on a consistent basis since August 2010.  He has not worked after his total knee replacement in January 2010.  The claimant has very limited contact with anyone outside his immediate family.  He has difficulty in social settings.  He is not able to handle crowds, such as attending a movie at regular times with his children.  Dr. Koele, Dr. Konar, and Dr Gallagher all felt the claimant would have difficulty maintaining employment from just his psychiatric impairment.  The claimant is rather limited in his ability to interact with the public or co-workers. 

The claimant has limitations related to his total knee replacement.  He is not able to climb, knee, walk for extended distances, or stand for a complete day.  He cannot perform his past work for the defendant employer.  His obesity contributes to his pain and functional disability to this left knee.

Given the evidence in the record, I find the claimant has suffered a permanent total disability.   I find that the commencement date for permanent total disability is March 10, 2011, the claimant’s MMI date.
The claimant did not prove which dates the claimant did not work due to his mental impairment so no healing period benefits are awarded. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons customarily rely in the conduct of serious affairs.  Health care is a serious affair. 

Prudent persons customarily rely upon their physician’s recommendation for medical care without expressly asking the physician if that care is reasonable.  Proof of reasonableness and necessity of the treatment can be based on the injured person’s testimony.  Sister M. Benedict v. St. Mary’s Corp., 255 Iowa 847, 124 N.W.2d 548 (1963). 

It is said that “actions speak louder than words.”  When a licensed physician prescribes and actually provides a course of treatment, doing so manifests the physician’s opinion that the treatment being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  The success, or lack thereof, of the care provided is evidence that can be considered when deciding the issue of reasonableness of the care.  A treating physician’s conduct in actually providing care is a manifestation of the physician’s opinion that the care provided is reasonable and creates an inference that can support a finding of reasonableness.  Jones v. United Gypsum, File 1254118 (App. May 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 1992).  This inference also applies to the reasonableness of the fees actually charged for that treatment.  

The claimant has requested reimbursement of medical expenses.  Attached to the hearing report was a request for $16,419.06 in medical expenses.  Of these expenses, the only expenses listed for mental health treatment are $2,319.00 at Mercy Behavioral Health.  The other expenses are for the knee condition that the claimant did not prove was a work injury.  No other medical costs are awarded.  The defendants shall pay the Mercy Behavioral Health costs and reimburse the claimant directly for any out-of-pocket expenses he has incurred for his mental health treatment.

The clamant has requested costs consisting of filing fees, deposition transcripts and IME expenses for a total of $4,208.15.  The costs are awarded.  The filing fee and deposition cost are allowed under 876 IAC 4.33.  The IME costs are allowed pursuant to Iowa Code 85.39
ORDER


THEREFORE, IT IS ORDERED:

Defendants shall pay to claimant permanent total disability benefits at the rate of six hundred six and 82/100 dollars ($606.82) per week commencing March 10, 2011, and continuing during such time as the claimant remains under a total industrial disability.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall pay medical expenses as awarded in the body of this decision.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants as set forth in the body of this decision.

Signed and filed this ___26th_____ day of October, 2011.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Joseph S. Powell

Attorney at Law

4900 University Avenue

Des Moines, IA  50311

treilly@reillylawfirm.com
Rene Charles Lapierre

Attorney at Law

4280 Sergeant Road, Suite 290

Sioux City, IA  51106

lapierre@klasslaw.com
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14 IF  = 15 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


