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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LANA LEE CLARK,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 1309590

U.S. VISIONS, INC. d/b/a,
  :

SERVICE OPTICAL,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                          D E C I S I O N

and

  :



  :

THE P.M.A. INSURANCE GROUP,
  :



  :


Insurance Carrier,
  :


Defendants.
  :            Head Note Nos.:  1100; 1803; 2500

______________________________________________________________________

STATEMENT OF THE CASE


Lana Lee Clark, claimant, filed a petition in arbitration seeking workers’ compensation benefits from U.S. Visions, Inc. d/b/a Service Optical, defendant employer, and The P.M.A. Insurance Group, defendant insurance carrier, as a result of an injury she allegedly sustained on December 30, 2000, which allegedly arose out of and in the course of her employment.  The case was heard and fully submitted in Waterloo, Iowa, on March 4, 2003.  The evidence in the case consists of the testimony of the claimant, Melissa Woodley, Cindy Kugel, and Karri Mintey.  The evidence also consists of claimant exhibit 1-15, and defendant exhibit A-E.  

ISSUES


The parties presented the following issues for resolution in the case:  

1. Whether claimant sustained an injury on December 30, 2000, which arose out of and in the course of her employment, and whether that injury is idiopathic in nature; 

2. Whether the injury is the cause of temporary disability or permanent disability and the extent thereof; and

3. Whether defendants are responsible for the payment of medical expenses listed in exhibit 14 and whether those expenses are causally connected to the work injury or at least causally connected to the medical condition upon which the claim of injury is based.  

It was stipulated, at the time of the alleged injury, claimant’s gross earnings were $540.00 per week, she was single and entitled to four exemptions.  Based on this information, the correct weekly rate of compensation is $339.02.  It was further stipulated that if any permanent disability benefits are awarded the commencement date for them will be March 27, 2001.  

Although defendants disputed that the alleged injury is the cause of temporary disability, defendants stipulated that if they are found liable for the injury that claimant is entitled to temporary total disability and/or healing period benefits from December 30, 2000 through February 13, 2001, and to temporary partial disability benefits from February 13, 2001 through March 26, 2001.  

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony of the witnesses and consider the evidence in the record finds that:  


Lana Lee Clark, claimant, began working for defendant employer as a store manager in July 2000.  Claimant was at work on December 30, 2000, and at one point during that day found one of the tools that she used was not where it usually was and suspected that the tool had fallen behind a table.  Claimant testified that she crouched over looking for the tool under the table and that after she had stood up from doing this one of her employees, Melissa Woodley, asked claimant a question and claimant testified that as she turned to respond to Ms. Woodley, she heard her left knee pop followed by a significant amount of pain in that knee.  As the day progressed, she had difficulty bending the knee, and the knee began to swell.  She left work early due to the knee pain.  


Melissa Woodley testified that she came upon claimant as claimant was kneeling down under the table to retrieve a tool and that she asked claimant a question.  As claimant stood up and turned, Ms. Woodley testified that she heard a popping noise from claimant’s left knee, and saw claimant cringe in pain.  She further testified that claimant eventually left work early to go home because of the pain, and that she observed claimant limping a lot during the time she continued to work, and to complain of left knee pain. 


It was claimant’s testimony, after arriving home she basically stayed on her couch most of that weekend, as December 30 and December 31 were Saturday and Sunday respectively.  She testified that she limited the amount of time that she was on her feet and had to be on her left knee.  She further testified that although she knew she needed to see a doctor, she wanted to hold off seeing a doctor until after New Years.  During this time, she testified because of the swelling of her knee, it was difficult for her to define the knee on her left leg.  


Cindy Kugel testified that she is a friend of claimant and has known her since March 1984.  It was her testimony that claimant called her at home on December 30, 2000, reporting that she had hurt her knee at work and was coming home.  Ms. Kugel saw claimant on December 31, 2000, and it was her testimony that claimant’s left leg was quite swollen and claimant was white as a sheet.  She found claimant to be on her couch with her leg elevated.  


On January 1, 2001, claimant had to go and pick up her daughter, who was with claimant’s ex-husband, and when she went to the car, she found that the windshield had ice on it and she had to scrape it.  At that time, claimant’s knee was still swollen and she could not bend the knee.  While scraping off the windshield, claimant testified that she lost her balance and jarred her left leg again.  She heard no popping of her knee as a result of this activity but her pain increased.  Claimant still drove to get her daughter, which meant that claimant was on the road, in her car, for approximately one and one-half hours.  


Claimant eventually went to the clinic, that she has gone for medical treatment over the years, on January 2, 2001, and at that time was seen by David Rathe, D.O.  Dr. Rathe took a history from claimant of slipping on the ice the day before, January 1, 2001, that claimant did not fall but she felt her knee twist and became severely painful.  Dr. Rathe also noted claimant stating that her knee swelled within one hour.  Claimant admitted that she did not mention the December 30, 2000 incident to Dr. Rathe when she saw him on January 2, 2001.  Based upon his examination of claimant, he determined that she should be referred for an orthopedic evaluation by Arnold Delbridge, M.D.  (Exhibit 1, page 1)


Dr. Delbridge saw claimant on January 5, 2001, and his history from claimant states that claimant twisted the left knee “a little bit at work on Saturday and the Monday she twisted it badly when she was scraping snow on her windshield on her car. . . .  Then it swelled up and she saw Dr. Rathe on Tuesday.”  (Ex. 2, p. 3)  Dr. Delbridge offered the diagnosis claimant had probable internal derangement of the left knee.  


Dr. Delbridge wanted claimant to undergo surgery, however, that surgery was delayed as a result of the defendants denying liability for the injury.  A statement was taken from claimant by a representative of defendant insurance carrier on January 10, 2001, and it is part of the record as Exhibit E.  In that statement, claimant related that the injury occurred on December 30, 2000, when she had stood up and turned to answer the question from Melissa Woodley.  She further indicated that her left knee was hurt again on January 1, 2001, when she slipped scraping her car windshield.  As it related to that incident, claimant stated, “and at that time it really puffed up the size of a small balloon.”  (Ex. E, pp. 6, 10-11)


During a presurgery consultation on January 8, 2001, Scott Johnson, a physician’s assistant, took a history from claimant that her left knee pain started on January 1, 2001, shoveling snow and that claimant had injured the knee at work two days before.  (Ex. 5, p. 6)  


Claimant returned to Dr. Delbridge on January 27, 2001, and at that time, she informed Dr. Delbridge that the claim was being denied by workers’ compensation.  Dr. Delbridge then indicated that he walked through the situation with claimant in greater detail than he had done previously.  At that time, claimant relayed getting down on her knees to look for the missing tool behind the desk, and “when she got up and twisted she had severe pain in her knee.”  Dr. Delbridge further set forth claimant stating that she went home early from work because of this problem, stayed down most of the following day, and on January 1, 2001, in scraping off her windshield, twisted the knee again, and “then it got worse.”  Based on this information, Dr. Delbridge concluded claimant injured her knee at work on December 30, 2000, and that if she had not had this injury, she probably would not have had the increased pain and swelling she had from the slip and fall on January 1, 2001.  (Ex. 6) 


Dr. Delbridge performed surgery on January 30, 2001, which consisted of the debridement of the femoral condyle of the left knee.  He further found the medial condylar rim to have been probably disrupted in a twist and found marked hemorrhagic synovitis in the knee.  (Ex. 7, p. 18)


In a letter to claimant’s attorney, Dr. Delbridge on January 2, 2002, again offered the conclusion that claimant initially injured her knee at work and would not have twisted the knee as she did on January 1, 2001, but for this injury.  He further offered the conclusion that the injury, and subsequent surgery, was the result of the injury at work.  He opined that as a result of the injury, claimant had a two percent functional impairment of her left lower extremity based on claimant having some disruption of the medial condyle of her femur.  (Ex. 12, pp. 51-52)


Dr. Delbridge was deposed on February 24, 2003, and his deposition testimony is part of the record as Exhibit 15.  Dr. Delbridge stated that based on the way claimant described how her knee had been hurt on December 30, 2000, that a coworker had witnessed it, and that claimant had to go home because of the pain that this led to his conclusion claimant injured her knee at work.  (Ex. 15, deposition page 12)  Dr. Delbridge further indicated that what he saw in claimant’s knee, when he performed the surgery, was consistent with claimant’s description of the twist that had occurred in the knee on December 30, 2000.  (Ex. 15, deposition page 13)  Dr. Delbridge stated:  “Her initial injury was standing up and twisting with her body weight full on her knee from the squatting position. . . . when you are squatting and you stand up and rotate as you stand up.  That’s a classic way that torn cartilages occur.”  (Ex. 15, deposition page 17)  Dr. Delbridge went on to opine that it was less likely claimant injured her knee standing up in the driveway while scraping the windshield.  He then offered the following opinion:  “So my conclusion was that she probably wouldn’t have twisted her knee and further injured it on Monday without the initial injury on Saturday because she lost - - she had hemorrhage in the knee and she lost some control of the muscles.”  (Ex. 15, deposition page 18)


On cross-examination, Dr. Delbridge acknowledged that claimant did not tell him on January 5, 2001, about slipping on the ice while scraping the windshield on January 1, 2001, and that slipping on ice can cause a knee injury even if a person had no prior knee injury or problem.  Dr. Delbridge further acknowledged that by the time he had seen claimant, there was no way to distinguish exactly what happened when.  Dr. Delbridge further agreed that it was possible the injury on January 1, 2001 could have happened spontaneously, if it is assumed no injury occurred on December 30, 2000.  (Ex. 15, deposition page 23)  However, Dr. Delbridge maintained his conclusion that based on what he saw in the knee while doing surgery, that it was more likely caused by the December 30 incident from standing up and twisting with virtually all her weight on that knee, and that a slip or twist in a driveway with the knee extended as described on January 1, 2001, would usually not do that.  (Ex. 15, deposition page 23)


Defendants requested an opinion from Mark Kirkland, D.O. who reviewed the medical records of Dr. Rathe and Dr. Delbridge.  Dr. Kirkland stated the opinion that if claimant had significantly injured her knee at work on December 30, 2000, he would have expected claimant to have reported this to Dr. Rathe when she saw him on January 2, 2001.  He opined that the more substantial injury occurred with the slip on the ice and that “It would be impossible by any medical professional to be certain which incident caused the actual injury to the knee which ultimately required surgical repair.”  (Ex. C)  He further opined, that as claimant initially reported only the slip on the ice that the need for subsequent medical treatment and surgery was more likely due to that incident as opposed to an alleged work injury.  (Ex. C)

CONCLUSIONS OF LAW

The first issue to be resolved is whether the claimant sustained an injury which arose out of and in the course of her employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

What complicates this matter is the fact that when claimant was initially seen by Dr. Rathe, she did not report the incident of December 30, 2000, but only reported the incident of slipping on the ice on January 1, 2001, while she was scraping her windshield.  Also, when she initially saw Dr. Delbridge, although she mentioned that she twisted her knee a little bit at work the previous Saturday she stated she twisted the knee badly on January 1, 2001, while scraping the ice on the windshield and at that point the knee swelled up, and she saw Dr. Rathe.

Claimant has offered the testimony of Melissa Woodley, who was present at the time of the alleged injury of December 30, 2000, and of Cindy Krugel, who saw claimant on December 31, 2000.  Ms. Woodley’s testimony is consistent with claimant’s testimony as to what happened when she got up from under the table and turned around to answer the question that Ms. Woodley had directed to her.  Ms. Woodley’s testimony is consistent with claimant’s testimony of bearing a pop in claimant’s left knee at that point and that claimant’s knee eventually swelled and became so painful that claimant had to leave work early.  Ms. Krugel testified that she observed claimant on December 31, 2000, and that the knee was significantly swollen, and that claimant had significant pain in that knee.  What occurred on January 1, 2001, would appear to have been the fact that claimant slipped and banged her knee on the car while she was in the process of scraping the ice off the windshield.  

Claimant offered the description of the injury that occurred on December 30, 2000, when she spoke with a representative of the insurance carrier on January 10, 2001, and offered a more detailed description of the injury on that date that Dr. Delbridge on January 27, 2000.  Dr. Delbridge has offered the opinion that claimant’s initial injury on December 30, 2000, was the primary injury to claimant’s knee and but for the weakened condition of that knee claimant would not have had the problems she had on January 1, 2001.  It was his further conclusion, that the injury on December 30, 2000, resulted in the disability that required the surgery he performed on January 30, 2001.  Dr. Kirkland has offered a contrary opinion. 

Based on the fact that Dr. Delbridge was the physician who performed surgery and was able to observe the condition of claimant’s knee, his opinion will be given greater weight in this matter.  In conjunction with the corroborating testimony of Ms. Woodley and Ms. Kugel, it is further determined that claimant has established she sustained an injury on December 30, 2000, which arose out of and in the course of her employment.  Although defendants are arguing that the injury occurred in a manner that should be deemed idiopathic, that argument is not accepted as it is determined that the injury occurred while claimant was in the performance of a regular job duty, and the fact that a similar trauma could have occurred at some other time and place is not controlling.  Therefore, it is determined that claimant sustained an injury while in the course of her employment.  

The next issue to be resolved is whether the claimant has sustained permanent disability as a result of this injury.  Dr. Delbridge has offered a permanent functional impairment of two percent of the claimant’s left lower extremity, based on claimant having some disruption of the medial condyle of her femur.  Therefore, it is concluded claimant has established that this injury did cause permanent disability.  

The right of an employee to receive compensation for injuries sustained is statutory.  The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

Based on Dr. Delbridge’s two percent impairment rating of claimant’s left lower extremity pursuant to Iowa Code section 85.34(2)(o) the loss of a leg is compensated up to 220 weeks.  Therefore, claimant is entitled to 4.4 weeks of permanent partial disability benefits to be paid at the weekly rate of $339.02 and to commence on March 27, 2001.  

The other issue to be resolved in this case is whether the medical expenses set forth in Exhibit 14 are to be paid by the defendants.  Based on the opinions of Dr. Delbridge, it is concluded that those expenses were for medical treatment that was causally connected to the work injury and that therefore defendants are responsible for the payment of those expenses.  

ORDER

THEREFORE, it is ordered:

Defendant shall pay claimant four point four (4.4) weeks of permanent partial disability benefits at the weekly rate of three hundred thirty-nine and 02/100 dollars ($339.02), commencing on March 27, 2001. 

That defendants shall pay healing period and temporary partial benefits stipulated to in the hearing report. 

That all accrued benefits shall be paid in a lump sum. 

That defendants shall pay interest as provided in Iowa Code section 85.30.

That defendants shall pay the medical expenses set forth in exhibit 14.

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this ___20th ____ day of March, 2003.

   ________________________







STEVEN C. BEASLEY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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P.O. Box 691

Waverly, IA  50677

Mr. Timothy W. Wegman

Mr. Scott J. Beattie

Attorneys at Law

P.O. Box 9130

SCB/kjf

