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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JESUS MARQUEZ,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5011453

TITAN TIRE CORP.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

INDEMNITY INSURANCE CO.,
  :

a/k/a ESIS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :          Head Note Nos.:  1803; 2501; 2502

______________________________________________________________________

STATEMENT OF THE CASE

Jesus Marquez filed a petition in arbitration seeking workers' compensation benefits from Titan Tire Corp., defendant employer, and Indemnity Insurance Company, a/k/a ESIS, defendant insurance carrier, as the result of an injury sustained on July 26, 1999, which arose out of and in the course of his employment.  This matter was heard and fully submitted to deputy workers' compensation commissioner, Anne M. Garrison, on February 22, 2005, in Des Moines, Iowa.  The evidence in this matter consists of joint exhibits A through D, and the testimony of claimant, Jesus Marquez.  

ISSUES

1.  The extent of permanent partial disability for a scheduled member disability to claimant’s right lower extremity;

2. Whether claimant is entitled to the payment of medical expenses; whether the treatment and medical expenses were reasonable and necessary; whether the expenses are casually connected to the work injury; and whether the expenses were authorized by defendants; and

3. Whether defendants are liable for expenses associated with the February 11, 2005 independent medical examination (IME) by Peter D. Wirtz, M.D. pursuant to section 85.39 of the Iowa Code.

The parties stipulated at the time of the injury claimant’s gross weekly earnings were $558.46.  Claimant was married and entitled to six exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $381.28.  The parties stipulated that the commencement date for permanent partial disability benefits would be March 29, 2001.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record finds that:

Claimant, Jesus Marquez, was 44 years old at the time of hearing.  He is married with five children living with him presently.  Claimant is from Zacatecas, Mexico.  He immigrated to the United States in 1978.  The extent of claimant’s education is completion of the sixth grade.  

Claimant recalls beginning employment with defendant in 1998, approximately nine months before his injury occurred on July 26, 1999.  He is a tire builder.  Claimant was injured when he was on the tire assembly line when he was struck by a forklift.  He sustained a blow to the backside and injured his right knee.  Claimant was immediately taken to Mercy Hospital and Medical Center.  Radiographs of the knee and ribs revealed no fractures.  Diagnosis was left flank pain and right knee contusions.  Anti‑inflammatories were prescribed.  (Exhibit A6, page 84)  Claimant did not return to work for a number of days following the injury.  On July 27, 1999, claimant followed-up with Colin Kavanagh, D.O.  Positive findings on examination of the right knee were moderate effusion and tenderness along the medial joint line and range of motion (ROM) was decreased.  Dr. Kavanagh suspected internal derangement of the right knee.  Claimant was referred for orthopaedic evaluation.  Dr. Kavanagh returned claimant to work on sedentary duty.  

Claimant saw orthopaedic surgeon Peter D. Wirtz, M.D., on July 28, 1999.  Dr. Wirtz found on examination the right knee revealed superficial anterior abrasions; exquisite tenderness over the adductor tubercle; and McMurray testing caused medial pain primarily over the adductor tubercle and to a lesser extent over the area of the joint line.  (Ex. A3, p. 63)  Dr. Wirtz’s impression was “Grade II MCL origin strain and possible medial meniscal tear.”  Claimant was placed in a knee immobilizer and was continued on ibuprofen and Tylenol-3 for pain.  He was to weight bear as tolerated and use crutches or cane as needed.  Dr. Wirtz returned claimant to sedentary work if available with the option to ice and elevate as needed.  In follow-up on August 4, 1999, claimant’s knee condition was essentially unchanged.  According to the medical record, claimant had been engaged in regular work duties due to there being no sedentary work available.  An MRI was scheduled.  (Ex. A3, p. 64)  

On August 16, 1999, claimant was seen for further evaluation by Matthew Weresh, M.D., of Des Moines Orthopaedic Surgeons.  Objectively, claimant walked with an antalgic gait, had bruising and swelling over the medial joint line; ROM was 0 degrees to 60 to 75 degrees with complaints of stiffness with further bending.  Radiographs of the right knee showed normal joint space interval with no acute bony injury.  (Ex. A1, p. 2)  Dr. Weresh’s impression was right medial collateral ligament injury, Grade II or III.  His recommendations were a hinged neoprene knee brace and ROM exercises to limit stiffness and avoidance of standing activities at work.  (Ex. A1, p. 1)  Dr. Weresh followed claimant through the following weeks.  Claimant underwent an MRI in September, which did not show any gross evidence consistent with cruciate disruption.  The menisci appeared to be within normal limits.  (Ex. A1, p. 8)  

On October 22, 1999, claimant was seen for a second opinion by Mark B. Kirkland, D.O., of First Team Sports Medicine and Orthopaedics, P.C.  Dr. Kirkland’s impression after taking claimant’s history, physical examination and review of the MRI was:  resolving first degree sprain of the right medial collateral ligament and patellar subluxation of the right knee.  (Ex. A2, p. 27-28)  Claimant was in physical therapy at this time.  Dr. Kirkland advised claimant to continue with physical therapy, to work hard on his strengthening exercises, and return to work in a light duty capacity for four to six hours per day.  Dr. Kirkland prescribed anti-inflammatories to be taken daily.  Dr. Kirkland agreed with Dr. Weresh that claimant had a resolving sprain of his medial collateral ligament, however he felt that he also had involvement of his patellofemoral joint with subluxation and that that was a cause of his continued discomfort.  Claimant’s status was unchanged upon return to Dr. Kirkland on November 12, 1999.  (Ex. A2, p. 32)  Physical examination on November 29, 1999, did not reveal any positive findings to Dr. Kirkland.  He stated in his report, “It is my opinion that we are seeing symptom magnifying here.”  (Ex. A2, p. 35)  Claimant was to continue physical therapy for another two weeks.  

Claimant returned to Dr. Kirkland on December 13, 1999, approximately five months after his work injury.  Again, Dr. Kirkland found no significant objective findings.  Claimant had full ROM in his right knee and no crepitus.  He was walking well without a limp.  Dr. Kirkland released claimant to work seven hours a day and discontinued physical therapy.  (Ex. A2, p. 37)  Claimant returned on January 3, 2000, with no significant change in objective findings.  He was released to work his normal shift of eight hours with modified work restrictions of 20 pound lifting limit, and avoidance of repetitive squatting and climbing ladders.  (Ex. 2A, pp. 42‑43)  Claimant returned to Dr. Kirkland on January 16, January 19, February 16, March 22, and April 5, 2000.  Findings were essentially the same for each visit:  subjective complaints of pain in the medial aspect of claimant’s knee and no significant objective findings.  (Ex. 2A, pp. 45‑55)  On April 28, 2000, Dr. Kirkland found claimant to be at maximum medical recovery (MMI).  He stated in his report, according to AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, “He does not have any permanent restrictions or limitations.  Based on his mild laxity in the medial collateral ligament, he does have a 7% impairment to the right lower extremity.”   Dr. Kirkland continued claimant on Vioxx once a day as needed and discharged him from his care.  Claimant was to return with any major problems or difficulties.  (Ex. 2A, p. 56)  A patient status report indicates claimant had no restrictions and was to return to full duty work.  (Ex. 2A, p. 57)

On August 16, 2000, Keith W. Riggins, M.D., performed an independent medical examination at the request of claimant’s counsel.  Essentially, Dr. Riggins’ significant finding at that time was marked atrophy of the right thigh.  His diagnosis was medial collateral ligament injury, resolved; atrophy right thigh; and conversion reaction.  Based upon the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, a ten percent impairment was found based upon atrophy of the right quadriceps.  There was no ratable impairment based upon range of motion or laxity of the right knee.  (Ex. A4, p. 75)

Claimant returned to Dr. Kirkland on November 1, 2000, with new complaints of numbness and tingling in the anterior and lateral aspects of his right leg.  Claimant also relayed that he had numbness in the whole right side of his body.  Dr. Kirkland found that unrelated to his knee complaints.  The only objective positive finding was mild laxity of the medial collateral ligament with valgus stress testing.  Dr. Kirkland’s impression was:  “1. Resolved right medial collateral ligament sprain; 2. Resolved patellofemoral syndrome of the right knee; 3. Rule out lower extremity radiculopathy.”  (Ex. 2A, p. 59)

Claimant was seen at Des Moines Orthopaedic Surgeons on December 14, 2000.  Kary R. Schulte, M.D., examined claimant and found tenderness to palpation over the medial and lateral aspect of the right patella and medial joint line.  There was pain and a palpable “clunk,” with McMurray’s test.  (Ex. A1, p. 10)  Radiographs of the knee showed no joint space narrowing and the patella was well centered.  Dr. Schulte’s impression was right knee patellofemoral pain with possible medial meniscus tear.  Dr. Schulte discussed the options of conservative management and observation and arthroscopic surgery.  Claimant wished to proceed with surgery.  An addendum to the office note reports that claimant’s MRI was subsequently reviewed by Dr. Schulte.  It showed the lateral meniscus had irregularity in the posterior horn which could be consistent with a tear, although it was very posterior.  Arthroscopy, partial meniscectomy and lateral retinacular release were still indicated.  (Ex. A1, p. 11)

The above surgical procedures were performed on December 29, 2000, by Dr. Schulte.  (Ex. A1, p. 12-13)  Post-operative visits were routine.  Claimant had physical therapy to work on active and passive knee ROM, quadriceps strengthening, hamstring stretching and work hardening.  Claimant was released to work on February 5, 2001.  He was restricted to limit standing to 30 minutes per hour with no squatting, kneeling and no stair or ladder climbing.  (Ex. A1, p. 14)  Claimant returned to Dr. Schulte on two occasions in March 2001.  He had continued complaints of aching pain in the anterior aspect of the knee.  He reported his knee swells after prolonged standing.  Dr. Schulte was perplexed about the continuing cause of his ongoing pain.  Arthroscopic findings were relatively mild.  Claimant had a three month course of physical therapy with reported minimal improvement of his symptoms.  Dr. Schulte discharged claimant to home exercises and arranged for a functional capacity evaluation (FCE) to determine permanent work restrictions.  (Ex. A1, p. 15)  

Mark Blankespoor, P.T., of Work Systems, P.C. performed an FCE of claimant on April 5 and 6, 2001.  Significant deficits were:  lifting/carrying, pushing/pulling, right hand grip strength, flexibility/positional tasks (elevated work, standing forward bending, standing rotation, crawling, kneeling, crouching, squatting), and stair/step ladder climbing.  (Ex. A5, p. 77)  Claimant’s job as a tire builder is in the heavy category of physical demand characteristics.  Claimant’s abilities with the FCE tasks place him in the medium category.  Claimant’s work restrictions are set forth below.  Mr. Blankespoor recommended claimant work eight hours per day and 40 hours per week at the set restrictions in a medium level capacity.  

Dr. Schulte saw claimant on May 21, 2001.  The only objective finding at that visit was quadriceps atrophy.  No treatment was recommended and claimant was to continue his work duties with the restrictions set forth by the FCE.  He was to return to the clinic on an as needed basis.  On that date, Dr. Schulte authored a letter of his opinions in response to defendants’ claims adjuster’s inquiries regarding causation issues and permanency ratings.  Relevant portions of Dr. Schulte’s letter state,

1.  What is the cause of the diagnosis as noted above?
Based upon his history, I would state that the cause of the diagnosis as listed above would be the work injury sustained at Titan Tire on July 26, 1999, in which a machine struck him on the right leg.

2.  Is the right knee arthroscopy and lateral retinacular release of December 29, 2000, a result of this work injury or non-occupational health condition?
The right knee arthroscopy and lateral retinacular release of December 29, 2000, is a result of this work injury.

3.  Has Mr. Marquez reached maximum medical improvement as a result of the work injury of July 26, 1999?  If so, please provide the date of MMI.
Mr. Marquez has reached maximum medical improvement.  I would state the date of maximum medical improvement to be the date of his previous clinic visit of March 29, 2001.

4.  Dr. Kirkland evaluated permanent functional impairment of 7% of the right lower extremity in April 2000.  Do you agree with this assessment of permanent functional impairment as it relates to this work injury?
As requested, an impairment rating was performed using the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition, 2000.  Mr. Marquez has full range of motion of the knee and had no meniscal pathology and receives no measurable impairment for range of motion or meniscal surgery.  However, he has 2 cm of measurable thigh atrophy on the right side, compared to the left.  According to Table 17-6, page 530 of the Guides, the 2% difference in circumference of the thigh provides an 8% impairment of the involved lower extremity.  This converts to a 3% impairment of the person as a whole.  Again this impairment is related to his work injury.

5.  Mr. Marquez underwent an FCE in April 2001.  Does Mr. Marquez have any permanent work restrictions solely as a result of this workers’ compensation injury to his right knee?
Mr. Marquez has permanent work restrictions solely as a result of the workers’ compensation injury to his right knee.  Based upon a Functional Capacity Evaluation performed on Mr. Marquez on April 12, 2001, Mr. Marquez was placed in the medium category of work.  He has a 50‑pound lifting limit to waist height, 40-pound overhead lifting limit, 50‑pound pushing limit and 60-pound pulling limit.  He may carry 35 pounds.  The above weight limits for an occasional basis, no more than 30 times per day.

On a frequent basis, up to 150 times per day, he may lift 25 pounds to waist level, 20 pounds overhead lifting, 25 pounds pushing and pulling and 20 pounds carrying.

He may do the following list for an unrestricted number of times per day:  floor to waist lift and waist to overhead lift of 10 pounds, pushing and pulling limit of 15 pounds and carrying limit of 10 pounds.

Mr. Marquez should be limited in crawling, kneeling, squatting, stair climbing and ladder climbing to an occasional basis.
(Ex. A1, p. 16 to 17)

Claimant returned to Dr. Schulte on July 26, 2001, with continued pain in his right knee and, specifically, patella.  He reported swelling of the knee and difficulty working due to the knee pain.  Dr. Schulte observed mild quadriceps atrophy and tenderness over the medial and lateral patellar facet.  Claimant walked without a limp.  Dr. Schulte’s only recommendation was quadriceps strengthening.  (Ex. A1, p. 22)  On November 26, 2001, claimant saw Dr. Schulte for knee pain.  Claimant had been working 12 hour shifts and reported he was having to climb stairs throughout his shift.  Dr. Schulte’s findings were unchanged.  No limp was observed.  Radiographs were unremarkable.  Dr. Schulte advised claimant he could work the 12 hour shifts but that he had to adhere to the work restrictions.  A copy of the restrictions was provided and explained to him.  Claimant returned to Dr. Schulte on two more occasions in 2002, February and July.  Findings were unchanged as were Dr. Schulte’s recommendations.  On February 20, 2003, Dr. Schulte’s examination revealed no significant findings related to claimant’s ongoing complaints of knee pain.  Dr. Schulte saw nothing to indicate to him the necessity for further surgical or non-surgical management.  (Ex. A1, p. 24)

Dr. Kirkland last saw claimant on September 18, 2002, for a second opinion for continued pain in his right knee.  X-rays taken at that visit were essentially unremarkable.  It was noted that there was osteopenia in the right patella compared to the left.  Dr. Kirkland’s impression was patellofemoral syndrome of the right knee.  He also noted, “It is hard for me to find objective findings today on Jesus based on all of his subjective complaints.”  He was instructed to follow the restrictions set forth by Dr. Schulte.  (Ex. A2, p. 61-62)  

Dr. Wirtz examined claimant on May 30, 2003.  Claimant had no significant objective findings at that visit.  Dr. Wirtz’s recommendations were anti-inflammatory medications and elastic knee sleeve for claimant’s persistent complaints of knee pain.  (Ex. A3, p. 68)  Dr. Wirtz saw claimant again on February 11, 2005.  Claimant walked with a limp.  Tenderness to palpation over the patellar was observed.  Dr. Wirtz’s diagnosis was right patellar degenerate surface, patellar subluxation, right thigh atrophy, loss of motion right knee, and muscular right greater trochanter gluteus maximus group secondary to gait alterations.  He recommended “consideration for completion of his patellar subluxation would be surgical realignment of the tibial tubercle.”  (Ex. A3, p. 70)  Dr. Wirtz’s report has no discussion of an impairment rating.

CONCLUSIONS OF LAW

The first issue to be resolved is the extent of claimant’s permanent disability resulting from the July 26, 1999 work injury to his right knee.    

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup v Shores, 222 Iowa 272, 268 N.W. 598 (1936).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger vs. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Where an injury is limited to a scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).  Determination of functional disability is not limited to impairment ratings.  Miller v. Lauridsen Foods, 525 N.W.2d 417, 421 (Iowa 1994).  Lay testimony may be considered in evaluating scheduled members.  Haynes v. Second Injury Fund, 547 N.W.2d 11, 13 (Iowa App. 1996).  An injury to a scheduled member may, because of after effects or compensation change, result in permanent impairment of the body as a whole.  Such impairment may in turn form the basis for a rating of industrial disability.  Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).

Dr. Schulte, claimant’s knee surgeon, found an eight percent impairment to the right lower extremity based upon muscle atrophy.  According to the AMA Guides, no impairment can be given for the nature of claimant’s knee injury.  Dr. Kirkland found claimant to have a seven percent impairment based upon muscle atrophy of the right quadriceps.  Dr. Riggins’ impairment rating in August 2000, was essentially rendered moot due to claimant’s subsequent treatment including arthroscopic surgery and physical therapy. 

It is concluded that claimant has established permanent partial disability of ten percent of the right lower extremity.  Pursuant to Iowa Code section 85.34(2)(o), the loss of use of the leg is compensated up to 220 weeks.  Therefore, claimant is entitled to 22 weeks of permanent partial disability benefits at the weekly rate of $381.28.  The commencement date for benefits will be March 29, 2001. 

The next issue is whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  It is unclear what medical expenses claimant is seeking payment of or reimbursement for, as the undersigned cannot locate an itemization within the record.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App. Dec. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. and Virginia Surety v. Shriver, No. 17/02-0409 (Iowa, May 7, 2003).

Defendants may be liable for unauthorized medical care if (1) defendants deny liability for the condition, (2) defendants abandon a claimant’s care, (3) defendants fail to provide reasonable care, or (4) claimant gives defendants an opportunity to provide the care and they refuse to do so and claimant’s condition improves because of the unauthorized care.  Haack v. Von Hoffmann Graphics, File No. 1268172 (App. July 31, 2002). 

Having found permanent partial disability, medical expenses for claimant’s treatment is found to be casually connected to the July 26, 1999 work injury.  In regards to authorization or treatment, it was found that defendants’ case manager, Char Tarleton accompanied claimant to many of his appointments.  Defendants’ cannot now claim that treatment was not authorized when they were sending a long their case manager to monitor claimant’s progress.  There are numerous notations throughout the records regarding referrals from one physician to another, all stemming from claimant’s initial treatment.  Defendants’ contention that some or all of the treatment was unauthorized is without merit.

Finally, claimant makes a claim for the costs associated with the February 11, 2005 IME by Dr. Wirtz.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants’ authorized physician, Dr. Schulte, provided an impairment rating on May 21, 2001.  Dr. Riggins rendered an impairment rating of claimant in August 2000.  However, this was before claimant had surgery on his right knee in December 2000.   The plain reading of the statute entitles claimant to be reimbursed for a subsequent examination by a physician of his choosing once there has been an evaluation of permanent impairment.  This is true regardless of the fact that claimant was reimbursed for Dr. Riggins’ August 2000 IME expense, which was completed before defendants’ IME.  Defendants are liable for the costs associated with the February 11, 2005 IME by Dr. Wirtz pursuant to Iowa Code section 85.39.

ORDER

THEREFORE, IT IS ORDERED: 


That defendants shall pay claimant twenty two (22) weeks of permanent partial disability benefits at the weekly rate of three hundred eighty one and 28/100 dollars ($381.28) commencing on March 29, 2001. 

That defendant is liable for claimant’s related medical expenses.

That defendants shall pay interest as provided in Iowa Code section 85.30.

That defendants shall pay the expenses for Dr. Wirtz’s independent medical examination set forth in exhibit C.  
That all accrued benefits, plus interest, as allowed by law, shall be paid to claimant in a lump sum. 

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.  

That defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this ____29th____ day of April, 2005.

   __________________________







  ANNE M. GARRISON
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Mr. Bruce H. Stoltze

Attorney at Law
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Mr. Jeffrey A. Baker

Attorney at Law
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