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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



:

NANCY SISCO FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:                   File No. 5008455

vs.

:



:                    ARBITRATION

NORDSTROM.COM,
:



:                        DECISION


Employer,
:


Self-Insured,
:


Defendant.
:        Head Note No.:  1803
_____________________________________________________________________

STATEMENT OF THE CASE


Nancy Sisco, the claimant, seeks workers’ compensation benefits from defendant, Nordstrom.Com, a self-insured employer, as a result of an alleged injury on March 15, 2004.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on May 11, 2004.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendant’s exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a colon and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1:2-4”


The parties agreed to the following matters relevant to this decision in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and Nordstrom.Com at the time of the alleged injury.

2. Claimant is not seeking temporary total or healing period benefits. 

ISSUES


The parties submitted the following issues for determination in this proceeding:

I. Whether claimant received an injury arising out of and in the course of employment; 

II. The extent of claimant's entitlement to permanent disability benefits;

III. The extent of claimant's entitlement to medical benefits; and, 

IV. The extent of claimant’s entitlement to penalty benefits for an unreasonable delay or denial of weekly benefits pursuant to Iowa Code section 86.13.

FINDINGS OF FACT


In these findings, I will refer to the claimant by her first name, Nancy, and to the defendant employer as Nordstrom.


I did not find Nancy particularly credible when she attempted to explain why she did not mention her treatment for prior low back problems to a claims representative in her initial interview (Exhibit J:39) or to treating physicians.  The claim that the prior symptoms were not as severe and did not extend into the leg is not a sufficient excuse for such conduct.  Her claim that she was terminated by Nordstrom for filing this claim is not supported by any evidence.  


Nancy worked for Nordstrom from 1998 until she was terminated for "gossiping" at work.  Nordstrom is a distribution center in an internet sales operation.  Nancy filled orders from customers as well as from other stores in the Nordstrom network.  To do this work, Nancy was assigned to "chutes" and device used to fill multiple orders.  There is apparently little dispute that the work required repetitive bending, reaching and lifting of boxes.  Nancy disagrees with the job description, which states that the lifting is not over 50 pounds.  She claims that she was required to perform a lot of lifting of boxes weighing 50-75 pounds.  However, Nancy agrees that her typical lifting was around 25 pounds.  Nancy also disagrees that her other assigned jobs of scanning, pre‑pack and singles was limited to 50 pounds.  In her deposition, Nancy stated that she was not required to lift more than 50 pounds.  (Ex. 20:22)  Nancy did not offer a satisfactory explanation at hearing for this change in her testimony.  I find that she was not required to lift more than 50 pounds during her employment at Nordstrom.  


As discussed above, Nancy denied any prior back treatment in her initial discussion with defendant’s claims adjuster.  In her deposition, she denied any prior low back pain, indicating that all of her past problems were located in the mid or upper back.  (Ex. 20:16)  At hearing, she admitted to some lower back problems but not to the extent that she experienced after the injury in this case.  Again, she offered no satisfactory explanation for this change in testimony.  


In 1995, Nancy sought a breast reduction as her large breasts were causing back and neck pain.  (Ex. I:35)  She subsequently underwent a breast reduction surgery to eliminate this problem in 1996.  In September 1997, she was treated for low back pain.  Nancy felt this was due to urinary infection but the doctor disagreed.  In August 1999, Nancy again returned to a physician with complaints of low back pain but again this was associated with a unitary tract infection.  In October 2000, she was treated for low back spasms with medication.  The assessment at that time was low back strain.  In May 2001, Nancy was treated for mid back spasms and was given medication.  In September 2001, Nancy was treated for complaints of knee, low back and radicular‑like leg symptoms upon a diagnosis of osteoarthritis of the back and knees.  Treatment consisted of medication and a recommendation of weight loss.  In November 2001, she reported to physicians that use of Relafen for her back arthritis was working well.


According to the records of her family doctor, Jill Flory, M.D., when claimant first sought treatment of her claimed work injury, she reported to Dr. Flory that Relefen had been working for her back pain up until the approximate time of her claimed work injury in this case.  (Ex. 1:1)  In other words, she was taking Relefen for her low back problems at the time of her claimed injury in this case.


Nancy claims that she injured her low back on or about August 15, 2003.  While performing the chutes job, she began to experience low back, hip and leg symptoms.  She reported these complaints to her supervisor, who then placed her on lighter duty.  She continued to work but eventually sought treatment from Dr. Flory.  She reported no specific injury at work but states that she does a lot of heavy lifting at work.  Dr. Flory suspected a spinal disc problem and ordered an MRI.  After the MRI, Dr. Flory referred Nancy to Kevin Eck, M.D., an orthopedic surgeon.  (Ex. 1)  Following his evaluation of Nancy in April 2002, Dr. Eck concluded that Nancy has spondylosis, spondylolisthesis and diffuse degenerative change in the lumbosacral spine.  He recommended conservative care, continued light duty restrictions, physical therapy and prescription medications.  (Ex. 3)


Nancy apparently then sought treatment from Nordstrom and she was sent to Ray Miller, M.D., an occupational physician.  Following his evaluation later on in April 2002, Dr. Miller noted that Nancy had preexisting degenerative disc disease in the low back but that her work at Nordstrom is a likely cause of per low back symptoms as an aggravation of a preexisting condition.  (Ex. 7:3)  Apparently unsatisfied by that opinion, defendant’s claims representative asked Dr. Miller if her work was the main contributor to her problems.  (Ex. 7:6)  Dr. Miller responded that her prior degenerative condition and her "body habitus" played a greater role than her employment at Nordstrom.  (Ex. 7:9)


Nancy's claim was then denied.  Nancy's back condition has not been treated since.  Nancy states that she had no other insurance available to pay for such treatment.


Nancy continued to work at Nordstrom until her termination on September 26, 2002 for reasons unrelated to this claim.  Nancy's restrictions remained unchanged during this time and Nordstrom accommodated these restrictions until her termination.


Nancy was re-evaluated in February 2003 by Dr. Eck who continued to recommend some additional treatment.  Also at that time, the doctor opined that Nancy's work was a substantial contributing factor in producing the back and leg conditions and symptoms he evaluated.  (Ex. 3:8)


In March 2003, Dr. Flory opined that Nancy's job at Nordstrom contributed to her back pain and stated as follows:

Although she does have some underlying back concerns, again, I felt that her position did contribute to her back pain and back health at that time.  

(Ex. 1:17)


In April 2003, Nancy was evaluated by Chad Abernathey, M.D., a neurosurgeon at the request of defendant.  His diagnosis was chronic lumbosacral strain with osteoarthritis, spondylolisthesis and neuroforaminal stenosis.  By subjective history, Nancy's back pain complaints were related to he employment at Nordstrom.  However, he found her at maximum medical improvement and returned her to work without restrictions.  (Ex. 8:3)  


In March 2004, Dr. Eck re-evaluated Nancy again.  He re-affirmed his view as to the causation of her symptoms and the need for conservative treatment.  Despite his view as to the need for treatment, Dr. Eck opined that Nancy's symptoms constituted a 15 percent whole person permanent impairment under the AMA Guides, Fifth Edition.  He recommended a functional capacities evaluation (FCE) to obtain her permanent work restrictions.  (Ex. 3:13)  An FCE performed in March 2003, indicates Nancy's is limited to medium physical demand level work.  (Ex. 9:1)


In April 2004, Nancy was evaluated by Thomas Hughes, M.D., another occupational medicine physician retained by defendant.  Dr. Hughes' views were curious.  Although he found no objective evidence of injury, he stated that it was not beyond the realm of expectation that Nancy may have suffered an acute sprain or strain from her work at Nordstrom and that he would have advised Nordstrom to provide some treatment early on.  He disagrees with Dr. Eck's impairment rating and opined that the appropriate rating either 5-8 percent or 0 percent, depending upon variable findings.  Frankly, I have little or no idea what this doctor means by this report.  (Ex. 10)


Although Nancy has credibility problems as mentioned above, I find that she did suffer a low back injury in the form of a back strain on March 15, 2002.  The mechanism of injury was a substantial aggravation of her prior arthritic back condition.  Whether or not is was the primary cause or whether other causes were mostly to blame is irrelevant.  It would appear that every physician involved in this case at least opines that this aggravation injury occurred.


On the other hand, I am unable to find that the work injury resulted in any permanent impairment or permanent loss of use of the body as a whole.  Dr. Flory, the physician most familiar with Nancy's medical history, limited her opinion to stating that the work was a cause of her pain "at that time."  Dr. Abernathey released claimant to return to work without restrictions.  Dr. Hughes views are too confusing to understand.  Only Dr. Eck supports Nancy's claim for permanency but no report from him indicates his knowledge of any of Nancy's prior back problems and treatment.


I find that Nancy likely fully recovered from her temporary aggravation injury and returned to base line condition prior to her termination at Nordstrom.  Medical expenses after that time are not found to be causally related to the March 15, 2002 injury.  Her complaints after September 2002 are found to be the result of her underlying arthritic back condition, not the work injury.

CONCLUSIONS OF LAW


The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).


In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that she suffered an injury arising out of and in the course of employment with Nordstrom on or about March 15, 2002.


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


In this case, claimant did not seek temporary total or healing period benefits.


In this case, for the reasons set forth in the findings of fact, the injury was not found to be a cause of permanent impairment or disability.


Claimant is therefore not entitled to permanent disability benefits.


Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.   


In the case at bar, I found that claimant recovered from her temporary aggravation injury at the time of her termination, September 26, 2002.  Medical expenses incurred before that time will be awarded.


Claimant seeks reimbursement pursuant to Iowa Code section 85.39 for the independent evaluation.  Claimant did not specify in the hearing report or in her post hearing brief, the doctor or the examination forms the basis of this claim.  I consider the evaluation by Dr. Abernathey to be a permanency evaluation by a physician retained by the defense.  Consequently, the subsequent permanency evaluation of Dr. Eck in March 2004 is reimbursable.  



Claimant seeks penalty benefits for an unreasonable denial of weekly disability benefits pursuant to Iowa Code section 86.13.  Penalty benefits are not available for a denial of medical benefits.  Klein v. Furnas Electric Co., 384 N.W.2d 370 (Iowa 1986).  As no weekly benefits were awarded, the penalty issue is moot.

ORDER

1. Defendant shall pay to claimant the medical expenses listed in the hearing report that were incurred prior to September 26, 2002.

2. Defendant shall pay the cost of Dr. Eck's evaluation in March 2004.

3. Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

Signed and filed this ____26th_______ day of May, 2004.

   _____________________________







   LARRY P. WALSHIRE
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  COMPENSATION COMMISSIONER
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