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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

BRENDA MALLEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5006964

SKYJACK EQUIPMENT, INC.,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

VIRGINIA SURETY COMPANY,
  :



  :    Head Note Nos.:  1402.30; 2905


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE

This is an appeal by defendants from a review-reopening decision that awarded claimant compensation for permanent total disability attributed to the 1997 injury.  Defendants challenge every material part of the finding in the decision and the award of benefits.  The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

FINDINGS OF FACT

Brenda Malley sustained a severe crush injury on March 17, 1997.  In the intervening time between the injury and the settlement, she returned to work and was working in her pre-injury job, albeit with restrictions and accommodation.  Thereafter, on April 15, 1998, she entered into an agreement for settlement that fixed her degree of permanent partial disability from the injury at 25 percent.  When the settlement was made it was known that claimant had substantial restrictions, severe pain and arthritis.  (Exhibits B and G)  Claimant expected that her employment would continue indefinitely although continued employment was not a term of the settlement.  She continued working in that job, without any apparent physical or emotional problem until the employer closed its facility in April 2000 and she received unemployment compensation. (Transcript, page 74)  Claimant applied for several positions but was not hired.  She attended classes at the local community college.  She lives in a small town where few jobs are available other than construction or driving a semi.  (Tr.,  p. 76)

Claimant’s father died in January 2003 and her 27 year old son committed suicide approximately eight months later.  The first clear indication that claimant had developed a psychological disorder was May 2003 when she was prescribed antidepressants by her family physician.  

Claimant’s family physician opined that her depression was caused by her 1997 injury.  (Ex. 1, p. 3)  However, Charles V. Wadle, D.O., a board certified psychiatrist opined otherwise.  (Ex. D)

I find that the evidence fails to show that it is probable that the injury of 1997 was a proximate cause of claimant’s depression.  First, the temporal relationship is tenuous at best.  She worked for nearly three years after the injury without signs of a psychological disorder and it was not until three more years elapsed that the first indication of a psychological disorder was manifested by a prescription for an antidepressant.  Second, and more importantly, Dr. Wadle is a psychiatrist and psychiatric conditions fall within the realm of expertise of a psychiatrist.  While any physician is an expert, a psychiatrist has the greater level of expertise when dealing with psychiatric conditions.

I find that while claimant has arthritis, that fact was known when the case was settled.  The record fails to demonstrate that her physical condition has changed appreciably since the claim was settled in 1998.  I find no other unanticipated change of claimant’s condition that was caused by the 1997 injury.

CONCLUSIONS OF LAW

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).
Claimant failed to prove by a preponderance of the evidence that her condition caused by 1997 injury changed appreciably or unexpectedly since the settlement in 1998.  She is therefore not entitled to additional compensation.

Claimant’s claims for section 85.27 benefits, alternate care and penalty benefits are contingent upon a finding that claimant’s depression was caused by the 1997 injury.  Absent that finding, those parts of her claim are denied.

Wherefore, the review-reopening decision is reversed.

It is therefore ordered that claimant take nothing from this proceeding in review-reopening.

Costs are assessed against claimant.


Signed and filed this 30th  day of November, 2005.
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