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 BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JIMMY STRABLE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5039722
WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG,
  :



  :


Insurance Carrier,
  :


Defendants.
  :            Head Note Nos.:  1803, 1805, 3000
______________________________________________________________________

STATEMENT OF THE CASE

Jimmy Strable filed a petition in arbitration seeking workers’ compensation benefits against Wal-Mart, defendant, and American Home Assurance Corp./AIG, insurance carrier, arising out of work injuries which occurred on May 23, 2010.  February 5, 2013, worker Jimmy Strable passed away.  March 13, 2013, Cathy Strable was substituted as the legal representative of the claimant.

On April 10, 2013, the parties moved to submit the case on the record.  This motion was granted.

The evidence in this case consists of claimant’s exhibits 1 through 51; and defendants’ exhibits A through S.  There were no objections filed for the exhibits, and both sets were accepted and included as evidence.  

ISSUES

1. The extent of claimant’s disability;

2. And the rate of compensation.
STIPULATIONS

The stipulations of the hearing report are adopted herein.  The parties agree that claimant sustained an injury in May, 2010.  The injury was the cause of some temporary disability which is no longer in dispute.

The parties agree that the commencement date for permanent partial disability benefits, if any are awarded, would be January 3, 2011.

While the claimant’s gross earnings are in dispute, the parties agree the claimant was married and entitled to two exemptions.  

Prior to submission of the case on the record, claimant was paid 13.429 weeks of healing period benefits at the rate of $376.65, and 55 weeks of permanent partial disability at the weekly rate of $386.43.  Claimant seeks an additional payment of 54.143 weeks of permanent partial disability benefits.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Claimant was injured from a fall on May 23, 2010, at Wal-Mart where claimant worked as a people greeter.  (Exhibit 45, page 125)  He did not seek immediate care but upon worsening pain did go to the hospital on May 29, 2010.  Claimant returned to work but was allowed to sit and stand as necessary.  (Ex. 45, p. 129) 

Claimant had a high school education and had worked for defendant employer since 2000 as a door greeter, stock clerk, produce worker, and stockman.  (Ex. 46, p. 139)  He had also worked at Tones Spice as a line operator and owned his own restaurants and bars from 1987 to 1996.  (Ex. 46, p. 139)  Claimant was defined as a semi-skilled worker in his disability application.  (Ex. 50, p. 158) 

While at Tones Spices, claimant injured his shoulders.  (Ex. 47, p. 11)  Claimant also had neck fusion surgery for a work injury sustained while working for defendant.  (Ex. 47, p. 13)  Claimant also sustained work injuries to his knee and low back prior to the work injury of May 23, 2010.  (Ex. 47, pp. 14-16; see also Ex. A, p. 2) 

On July 27, 2010, claimant saw Shannon C. Hood, D.O., for pain in the right leg and hip.  He was not able to walk on his toes or heels and had a positive straight leg test on the right.  (Ex. 2, p. 2)  An August 5, 2010, MRI showed degenerative changes and a large cyst at L5-S1.  (Ex. 4, p. 7; Ex. 5, p 9)  The cervical spine MRI results were fairly normal.  (Ex. 6, p. 11) 

On August 31, 2010, claimant was seen at the Mercy Brain & Spine Center by Robert Hirschl, M.D.  Dr. Hirschl recommended surgery to remove the cyst as he believed that the lesion was the most likely cause of the radicular pain.  Dr. Hirschl did note, with some concern, that the facet joint on the right at L5-S1 may have already been compromised and that claimant may need further surgery down the road.  (Ex. 27, p. 51)

Claimant underwent an independent medical evaluation on September 2, 2010, at the request of the defendants.  Claimant had a difficult time with heel and toe walking but the examiner felt claimant exhibited inappropriate pain signs.  Abdul Foad, M.D., an orthopaedic surgeon, concluded that claimant’s morbid obesity and progressive sacrolitis was likely more responsible for claimant’s current back pain but acknowledged that work may have exacerbated his condition.  (Ex. 32, pp. 66-67) 

On September 30, 2010, claimant underwent a preoperative physical where it was noted claimant had a history of coronary artery disease, diabetes, chronic kidney disease, chronic obstructive pulmonary disease, gastroesophageal reflux disease, obstructive sleep apnea, diabetic neuropathy and retinopathy; and pleurisy.  (Ex. 8, p. 16)  Claimant underwent surgery on October 4, 2010.  (Ex. 11, p. 19)  Claimant was discharged on October 9, 2010, after he developed some postoperative complications.  (Ex. 17, p. 32) 

After his neck and back surgery, claimant returned to Dr. Hood with pain in the neck.  (Ex. 2, p. 3)  X-rays revealed degenerative disc disease following a cervical laminectomy approximately 5 years ago.  (Ex. 2, p. 3) 

Dr. Hirschl saw claimant again on November 16, 2010, for the complaints of burning radicular pain but saw nothing on the MRI which could explain the symptomatology.  (Ex. 27, p. 33)  Another MRI was performed and Dr. Hirschl noted on December 22, 2010 the following:
The pain still persisted so he got an MRI scan of his lumbar spine, which looks very good.  The calcified cyst is completely removed and his lumbar MRI scan actually looks very good.  The patient still complains of pain in his back going down his right leg, and still has concerns about going back to work.  The patient is a greeter at Wal-Mart and feels like he is unable to stand on his feet all day and is concerned about the cold weather causing him problems.  Other than that he has no neurological complaints.
(Ex. 27, p. 55) 
Dr. Hirschl determined that claimant had no further neurological issues.  Claimant exhibited 5 out of 5 strength in his lower extremities and good strength throughout.  (Ex. 27, p. 55) 

In response to an inquiry from the defendants’ lawyer, Dr. Hirschl wrote that he felt the surgery went well and that the postoperative scans were “fantastic.”  (Ex. 28, p. 57)  In another letter, Dr. Hirschl opined that claimant had no neurological work restrictions but characterized claimant as having terrible facet arthropathy:

In terms of permanent work restrictions, from a neurosurgical standpoint, there are no restrictions from a medical neurosurgical standpoint.  That being said, the patient does have degenerative changes of the spine.  He has terrible facet arthropathy.  He has increased fluid signal in his facet joints.  He certainly has reasons why he may have back pain.  The back pain may limit him in what he can do in terms of his comfort or discomfort, but from a neurosurgeon’s standpoint, there are no restrictions in terms of weight or otherwise in terms of how much he lifts or bending, twisting, or anything else from my standpoint.  The patient may be limited secondary to pain but not from a neurosurgical reason would this patient be on any restrictions.  Again the patient does have degenerative changes of his spine that can lead to painful conditions, which may limit this patient, but from a surgical standpoint, from my standpoint, I have not placed him on any permanent restrictions.
(Ex. 29, p. 59)  
On October 27, 2010, Dr. Hirschl filled out work restrictions for claimant which restricted claimant from squatting, bending, stooping, twisting, pushing and pulling.  (Ex. 30, p. 61)  

On January 17, 2011, Jason Holgers, D.O., examined claimant at the request of Dr. Hirschl.  (Ex. 34, p. 77)  Dr. Holgers was unsure of the causality of claimant’s complaints but did note claimant “is obese and has limited range of motion in his lumbar spine.  This all may contribute to his facet-mediated low back pain.”  (Ex. 34, p. 77)  

On February 28, 2011, claimant was referred to Andrew G. Spellman, D.O., by Dr. Holgers.  On examination, claimant exhibited tenderness over facet columns on both sides, but no tenderness over sacroiliac joints or greater trochanters.  

NEUROLOGIC:  Examination of his lower extremities shows 2+ pretibial pitting edema bilaterally and venous stasis changes are apparent.  Straight leg raises are negative for radicular symptoms.  Deep tendon reflexes are difficult to elicit at the patella and Achilles bilaterally.  Strength is 5/5 in all major muscles [sic] groups of the lower extremities to resistance.  Sensory testing shows diminished sensation to light touch from the mid-calf down bilaterally.
(Ex. 38, p 98)  
Dr. Spellman performed facet block injections on this visit but those were not helpful.  (Ex. 38, p. 101)  Claimant would return to Dr. Spellman on May 23, 2011, for additional intraarticular facet injections.  (Ex. 38, p. 105) 

Claimant was sent back to Dr. Foad for another independent medical evaluation on March 3, 2011.  This time, Dr. Foad did not find objective findings to correlate with claimant’s subjective complaints.  (Ex. 33, p 72) 

I believe that his current complaints of neck pain are a degenerative progression from aging, diabetes, morbid obesity, poor posture, and to his 10/10/03 injury (all pre-existing).  I believe his current complaints of left upper extremity pain are idiopathic.  His work injury of 5/23/10 would not be a substantial contributing factor to his current complaints of neck and left arm pain.  I do believe he wants to get better but he is severely de-conditioned and morbidly overweight.  He seems to be dependent on the healthcare providers who want to address his subjective complaints more than his objective findings.  Furthermore, it is reasonable that his motor vehicle accident in 2006 where he was rear-ended by another van that was traveling approximately 35-40 mph could have contributed to degenerative progression.
(Ex. 33, p. 72) 

Dr. Foad went on to conclude:

The work injury of 5/23/10 was not a substantial contributing factor to the development of his left upper extremity/cervical condition, but a mere progression of his pre-existing injury from 10/10/03 and the other above stated pre-existing conditions.
There is no structural damage to Mr. Strable’s neck as it relates to the 5/23/10 fall at Wal-Mart.  No harm or damage to Mr. Strable’s neck and left upper extremity resulted from the 5/23/10 fall at Wal-Mart.
(Ex. 33, p. 73)  
On April 26, 2011, Lynn Nelson, M.D., provided an impairment rating of 11 percent.  (Ex. 41, p. 121) 

On April 27, 2011, claimant was returned to work with some restrictions by Dr. Holgers.  He was not to stand or sit for more than 2 hours at a time and avoid twisting and bending as well as lifting over 20 pounds.  (Ex. 31, p. 63) 

The physical therapist reported that claimant’s back symptoms were getting better, but his major complaint was right knee pain.  “The patient also has significant lymphedema in his bilateral lower extremities.”  (Ex. 37, p. 91)  At the end of April 2011, after 19 visits, the therapist reported to Dr. Holgers that claimant’s back pain was much reduced.  (Ex. 37, p. 92)

The patient’s pain levels consistently are rated between 4/10 to 5/10 in regards to his back pain.  He has tolerated progressions to clinic based exercises with minimal difficulty, again, in regards to his back pain.  The patient does continue to report he is having pain by the end of his shift where he is sitting and standing for most of the time.  At this time, he has met 3 short-term goals and 1 long-term goal.
The patient’s main complaint at this point is the knee and leg pain.  The patient does have an appointment with Dr. Ash at Iowa Ortho regarding his knee pain.  Also the patient continues to struggle with edema in his bilateral lower extremities.  The patient has been given a referral for treatment for this lymphedema.  However, he has not followed up on this.  I have assessed the patient’s lymphedema and it does appear to be causing some significant problems for the patient especially given the nature of his job, which requires him to stand most of the time.  The patient is also diabetic and there are concerns with developing open wounds in his feet.  We have done extensive education with this patient on the importance of getting his edema treated due to his other health issues.  However, he is yet to follow up on this.  (Ex. 37, p. 92)

Claimant then did not see Dr. Spellman until November 7, 2011, and then again on April 2, 2012, for further intraarticular facet injections.  (Ex. 38, pp. 106-107)  Claimant reported to Dr. Spellman that his pain is primarily in the middle of his lumbar region but without radiation into the buttocks or legs.  “He denies any weakness or change in the symptoms in his legs.”  (Ex. 38, p. 107) 

On December 6, 2011, claimant reported pain in the cervical and lumbar spine regions and exhibited a positive straight leg test on the right.  (Ex. 2, p. 4)  Claimant was administered pain relief and relaxants.  An MRI showed little change from his December 22, 2010, study.  A new cyst appeared causing compression on the left S1 nerve root.  (Ex. 25, p. 47)  Claimant was discharged on May 12, 2012, with new medications and instructions for home healthcare physical therapy and occupational therapy.  (Ex. 26, p. 49)  Dr. Holgers did not connect the new cyst with the fall because the new cyst was on the left.  (Ex. S, p. 1) 

On May 8, 2012, claimant sought care at the Mercy Emergency Room for pain in his back and lower left extremity.  (Ex. 23, p. 44)  

On June 6, 2012, claimant returned to Dr. Spellman with mid to low back pain radiating down the legs.  “He states that he will be going out of town.  The patient states that his pain is the same type and pattern as it has been in the past.  He denies any new symptomatology, it is just exacerbated.”  (Ex. 38, p. 110)  
In July 2012, claimant was back at Dr. Spellman’s office citing pain only in the back.  “He states that his pain today is all above the belt line and in the middle of his low back.  He denies any other new symptomatology.  He asks that I refill his Vicodin, tramadol, and Lidoderm patches for him.”  (Ex. 38, p. 112)  
Dr. Spellman provided opinions for this case in the form of a checklist.  Of note, Dr. Spellman agreed that the original injury involved a right-sided cyst and that when claimant first presented on March 14, 2011, he was without radicular complaints.  (Ex 39, p. 116)  Dr. Spellman further agreed that the facet injections given to claimant up to May 2012 were for mid-back pain without radicular symptoms.  (Ex. 29, p. 117)  In fact, claimant had complained of knee and leg pain to the physical therapist and reported that the back pain was diminished in April 2011 and then again in December 2011.  This was not related to Dr. Spellman nor did he appear to be aware of the therapy records. 

Dr. Spellman agreed that the facet injections he was providing were for the lumbar pain unassociated with the radicular pain that developed in May 2012.  (Ex. 39, p. 119)  But when asked whether the treatment he had provided to the claimant was all work related, after a review of extensive medical records, Dr. Spellman wrote as follows:

I have reviewed the considerable medical records you provided to the best of my ability and time allowing.  The question that you asked me to address is difficult, if not impossible to answer.  I believe the symptoms that I have treated Mr. Strable for have been consistent, that being facet mediated axial low back pain.
While I believe his pain initially was related to his fall, his symptoms and complaints have persisted.  I know of no method to identify when his pain will cease being related to his fall.  I will treat his pain based on history, physical, indications, and response to treatment.  I am neither trained nor experienced in making those kind of determinations.  
(Ex. 40)  

Claimant returned to work after surgery in January of 2011 and was placed back in his pre-injury position of door greeter.  Unfortunately, claimant’s pain did not abate.  Claimant also suffered a series of setbacks unrelated to his back injury.  He was taken off of work for several months due to multiple toe amputations as well as other foot surgeries.  (Ex. 34, p. 81)  Following surgery on his feet, claimant was required to wear two post-surgical boots and received IV antibiotics for weeks.  (Ex. 34, p. 83)  

Ultimately, claimant applied for Social Security Disability (SSD) on December 15, 2011, due to a number of complaints, only one of them being the back pain.  (Ex. 49)  SSD determined claimant was disabled as a result of chronic renal failure, diabetes mellitus, obesity, peripheral neuropathy, and amputations.  (Ex. 50, p. 156) 

Claimant received regular raises even after his May 2010 injury.  (Ex. 47, p. 31)  When claimant was off work, it was not for his work-related injury.  Most of his time off of work was due to his toe amputations or other foot surgery.  In his deposition testimony, claimant said that after his back surgery, he did not have a lot of problems until the development of the cyst on the left side.  (Ex. 47, p. 49) 

Q.  But before you had that incident in the middle of the night in May, had your back been getting any better up until then?
A.  Well, I never really had a lot of problem again until – up until then, you know.

Q.  So the first surgery that you had with Dr. Hirschl, did that help with the back pain?

A.  Somewhat, yes.  I mean, it – I guess for the most, yes.  If I had to rate it, I’d probably say 75/25.

Q.  What do you mean by that?

A.  Seventy-five good and 25 bad.

(Ex. 47, Transcript page 49, 50)

In his disability application, claimant writes:  “I take water pills, so I have to urine [sic] a lot.  I have a lot of problems with walking distance, standing.  I have neuropathy bad in feet & legs.  My back is in constant pain from my back injury.  I have constanted [sic] migrane [sic] headaches.”  (Ex. 49, p. 152)

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The evidence supports a finding that claimant sustained a work injury on May 23, 2010, which resulted in a cyst developing on the right side of claimant’s lumbar spine.  At the time, Dr. Hirschl noted that the claimant’s facet joints were already compromised.  After surgery, which Dr. Hirschl deemed fantastic, claimant reported a great reduction in pain and discomfort.  In his deposition, he said he was better 75 percent of the time.  While Dr. Spellman provided facet joint injections, these were for claimant’s facet problems but there was no testimony that the facet joint problems were the result of his fall on May 23, 2010.  Indeed, Dr. Hirschl noted that claimant had degenerative changes of the spine and terrible facet arthropathy.

When claimant saw Dr. Holgers, Dr. Holgers felt that claimant’s problems were stemmed from the facet arthropathy.  Dr. Spellman’s conclusions that he treated claimant for facet problems does not give rise to a causal connection between the facet arthropathy and the fall on May 23, 2010.  

Claimant returned to work as a people greeter, the same position he held prior to his fall, after his fall and after his minimally invasive surgery to resect the cyst.  The claimant was taken off of work for various reasons, not related to his back pain.  Claimant’s inability to return to work was a combination of things, per the disability report, and not just claimant’s back pain.  Further, a substantial portion of the back pain can be attributed to the facet arthropathy which was not causally related to the work injury per any of the experts but instead a degenerative condition that was progressively worsening.  
The greater weight of the evidence supports a finding that claimant developed a cyst on the right lumbar spine resulting in lumbar back pain with radiculopathy on the right side.  Claimant underwent surgical repair for it and was able to return to work at the same position and with wage increases.  Claimant had work restrictions of no squatting, bending, stooping, twisting, pushing or pulling but had good strength in both lower extremities.  The evidence supports a finding that claimant sustained a back injury that had some long-term consequences, but that claimant was able to return to work with restrictions.  

It is also found that there was not sufficient evidence claimant’s facet arthropathy was causally connected to the fall at work, but rather a pre-existing condition that was lit up by the fall and then subsided.  Subsequent flare-ups and treatment were not related to the work injury.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Based on the claimant’s return to work and the work restrictions Dr. Hirschl imposed, claimant is found to have sustained a 30 percent impairment or 150 weeks of benefits.  Claimant has already been paid 55 weeks or 11 percent.  Because claimant has passed, he would be entitled to the benefits from January 22, 2012, until the date of his death less the amount already paid.

The next issue is the appropriate rate.  

Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

Claimant’s rate calculation includes fourteen weeks but excludes weeks February 26, 2010 and February 12, 2010 and arrives at $563.98 for a benefit rate of $390.10.  (Ex. 48, p. 143)  Defendants take the fourteen weeks prior to the injury, with no weeks skipped to arrive at an average weekly rate of $557.86.  (Ex. B, p. 1) There is no explanation why weeks February 26, 2010 and February 12, 2010 should be skipped.  The hours worked in those two weeks is just slightly under the biweekly hours included from January 19, 2010.

Defendants’ rate calculation is adopted.  Claimant is entitled to $386.43 in weekly benefits.
ORDER
THEREFORE, it is ordered:

That defendants are to pay unto claimant one hundred fifty (150) weeks of permanent partial disability benefits at the rate of three hundred eighty-six and 43/100 dollars ($386.43) per week from January 3, 2011.  

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.
That defendants are entitled to a credit of benefits already paid.
That defendants shall pay the uncontested costs as submitted by claimant. 

Signed and filed this ___22nd_______ day of July, 2013.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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         COMPENSATION COMMISSIONER
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