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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JERRY STONE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No.  5005221 

COURIER EXPRESS, INC.,
  :



  :              A R B I T R A T I O N 


Employer,
  :



  :                   D E C I S I O N

and

  :



  :

VIRGINIA SURETY COMPANY, INC.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :           Head Note Nos.:  1402.40; 2500

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jerry Stone, has filed a petition in arbitration and seeks worker’s compensation benefits from Courier Express, Inc., employer and Virginia Surety Company, Inc., insurance carrier, defendants.

Deputy workers’ compensation commissioner, Stan McElderry, in Des Moines, Iowa, heard this matter on October 6, 2003.  The record in the case consists of claimant’s exhibits 1-11; joint exhibits A-U, the claimant’s deposition, as well as the testimony of Jerry Imhoff, Tom Armstrong, and the claimant.

ISSUES

The parties have submitted the following issues for determination:

1. Whether the injury of October 31, 2001 was the cause of any temporary disability;

2. Whether the claimant is entitled to healing period benefits;

3. Whether the injury was the cause of any permanent disability; 

4. The claimant’s rate of compensation at the time of injury;

3. Whether the claimant is entitled to payment of medical expenses; and

6.
Whether the claimant is entitled to penalty benefits.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was born on January 28, 1970.  The claimant attended Colo-Nesco High School in Colo, Iowa, through the 11th grade.  The claimant did not graduate from high school and does not have a GED.  The claimant has no post high school education or training other then what he has learned on the job.  The claimant has worked in a variety of unskilled to semi-skilled employment including work as kitchen help, food service preparation, dishwasher, cook, and general labor.

The claimant started employment with Courier Express, Inc. (hereinafter the employer) in 1998 as a driver.  On October 31, 2001 the claimant was struck in the head by an airplane cargo door while unloading cargo to put in a delivery truck.  The claimant was rendered unconscious, or nearly so, and was taken to the hospital.  Beginning in November 2001, the claimant began experiencing headaches and seizure-like activity on a regular basis.  In January 2002, the claimant was restricted from driving due to the seizure-like activity.  The employer complied with the claimant’s restrictions and put the claimant in a position consistent with his abilities where he did not have to drive.  The claimant was told on April 5, 2002 that he would have to work on Saturday April 6, 2002.  The claimant knew that working on Saturdays was possible.  The claimant did not work on Saturday, April 6, 2002, as he wanted to go to a car race Friday night.  The claimant attempted to get the employer to give him Saturday off but was unsuccessful.  The claimant then failed to report for work on Saturday, April 6, 2002, and did not even call the employer to inform them of his absence.  When the claimant attempted to report for work on Monday, April 8, 2002, he was told that he had been fired for his failure to report for work on April 6, 2002.  The claimant had two previous disciplines for insubordination in connection with his employment for Courier Express, Inc.  But for the claimant’s refusal to report to work on April 6, 2002, he could still be working for the employer.  The claimant presented no evidence of lost time as the result of his injury, although the claimant’s post-hearing brief refers to two hours per workday of TPD being paid from mid-November 2001 through the date of discharge.

The claimant’s own medical expert (Neurologist Mark A. Granner, M.D.) states that the claimant has not reached maximum medical improvement. (Exhibit 3, page 8).  Doctor Granner, when asked if the claimant has a permanent medical impairment, stated: “No, I believe he has a current medical impairment, which may or may not prove to be permanent.”  (Ex. 3, p. 8)  When asked if he agreed with Steve R. Adelman’s, D.O., opinion that the claimant has not sustained any permanent medical impairment, Dr. Granner stated:  “Yes essentially.  1. If the seizures are well controlled, or eventually go into remission, the condition is not “permanent,”  2. The neuropsychological testing shows no evidence of unequivocal injury.“  (Ex. 3, p. 7)  Dr. Granner also opines that the injury of October 31, 2001 is the most likely cause of the claimant’s headaches and seizures.

The claimant has unreimbursed medical expenses in connection with his work related injury of October 31, 2001.  Those expenses, which are detailed in claimant’s exhibit 11, are reasonable and were necessary for the treatment of the claimant’s injury arising out of and in the course of employment on October 31, 2001.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the injury of October 31, 2001 is the cause of any temporary disability or healing period. 

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

Healing period compensation describes temporary workers compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, INC., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

If the employee refuses to accept suitable work with the same employer, the employee shall not be compensated with temporary partial, temporary total, or healing period benefits during the period of the refusal. Iowa Code section 85.33(3).

The claimant did not establish lost time as a result of his injury of October 31, 2001.  The employer accommodated the claimant and his restrictions.  But for the claimant being fired on April 8, 2002 for insubordination and a refusal to perform suitable work he could still be working.  Refusal to work is a volitional act.  It is a form of misconduct that constitutes a refusal to perform suitable work.  Woods v. Siemens-Furnas Controls, File Nos. 1303082, 1273249, (App. February 10, 2003)  As such the claimant is not entitled to any healing period, temporary partial, or temporary total benefits.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Dr. Steve R. Adelman opined that the claimant has not sustained any permanent medical impairment.  The claimant’s own medical expert (Neurologist Mark A. Granner, M.D.) states that the claimant has not reached maximum medical improvement.  (Ex. 3, p. 8).  Dr. Granner when asked if the claimant has a permanent medical impairment stated:  “No, I believe he has a current medical impairment, which may or may not prove to be permanent.”  At this time the claimant has not met his burden of establishing any permanent partial disability.  Beier Glass Co. v. Brundige, 329 N.W.2d 280 (Iowa 1983).  Since no weekly benefits are awarded, the issue of the rate of compensation is moot.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant did sustain an injury arising out of and in the course of employment on October 31, 2001 for which the employer has not reimbursed the claimant for all medical expenses incurred in the treatment of the injury and the resulting headaches and seizure activity.  The claimant’s unpaid medical expenses were detailed in claimant’s exhibit 11.  Defendants are responsible for those costs.

The claimant has also requested penalty benefits.  A penalty only applies to weekly compensation benefits and is not available for disputes regarding medical expenses, payment of mileage, or even for payment of benefits under 85.39.  Klein v. Furnas Elec. Co., 384 N.W.2d 370 (Iowa 1986).  Since only medical benefits were awarded, no penalty benefits can be awarded.

ORDER

Therefore it is ordered:

That the defendants pay the claimant’s medical expenses as detailed above.

That the defendants file subsequent reports of injury as required by this agency.

That costs are taxed to the defendants pursuant to 876 IAC 4.33.

Signed and filed this ____31th_______ day of October, 2003.

  _________________________
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