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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MEGAN ELLEFSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5047363

SOLON NURSING CARE CENTER,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

IOWA LONG TERM CARE RISK
  :

MANAGEMENT ASSOC.,
  :



  :


Insurance Carrier,
  :                 Head Note No.:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Megan Ellefson.  Claimant appeared personally and through her attorney, Daniel Anderson.  Defendants appeared through their attorney, Stephen Brown.

The alternate medical care claim came on for telephonic hearing on May 15, 2014.  The proceedings were digitally recorded. That recording constitutes the official record of this alternate medical care proceeding.  
Pursuant to the Commissioner’s September 17, 2013 Order, the undersigned has been delegated authority to issue a final agency decision in this alternate medical care proceeding.  Therefore, this ruling is designated final agency action and any appeal of the decision would be to the Iowa District Court pursuant to Iowa Code section 17A.

Claimant offered exhibits 1 through 4.  Defendants offered exhibits A through C.  All exhibits were received into evidence without objection.  Ms. Ellefson was the only witness called to testify.

Ms. Ellefson seeks an order compelling defendants to authorize and pay for medical treatment recommended by pain specialist, Frederick J. Dery, M.D.  Defendants contend that the recommended treatment is no longer medically reasonable or necessary.  

FINDINGS OF FACT

Megan Ellefson sustained a low back injury as a result of work activities for Solon Nursing Care Center on February 5, 2013.  Defendants referred her to Ernest M. Perea, M.D., an occupational medicine physician for treatment of her work injury.  On December 30, 2013, Dr. Perea referred Ms. Ellefson to a pain specialist, Dr. Dery.

Dr. Dery provided treatment to claimant from January 2014 until mid-April 2014.  On April 23, 2014, Dr. Dery recommended “trigger point injections today and a right SI joint injection” with a return appointment two weeks after the injection to check claimant’s status.
Claimant testified that the nurse case manager and insurance carrier adjuster denied Dr. Dery’s recommended care and sent her back to Dr. Perea after Dr. Dery recommended the injections.  Dr. Dery’s April 23, 2014 medical record confirms that testimony, noting, “Unfortunately, the claims adjuster said that she cannot have any further treatments from me.”  (Exhibit 4)  However, Dr. Dery reiterated, “I think that the injections would be her best option for giving her acute pain relief.”  (Ex. 4)  Dr. Dery recommended a return evaluation at his clinic in six weeks.  (Ex. 4) 

Instead, defendants sent claimant back to Dr. Perea, who reevaluated claimant on May 5, 2014.  On that date, Dr. Perea noted, “Palpatation of the right low back and upper buttock with no pain.”  (Ex. C)  Dr. Perea indicated that he found, “No objective sign of low back pathology.  Patient is much improved to low back pain located especially over the right low back.”  (Ex. C)  Dr. Perea recommended no further treatment, discharged claimant from his care, and declared claimant to have achieved maximum medical improvement.  (Ex. C)
Ms. Ellefson challenged the accuracy of Dr. Perea’s May 5, 2014 office note.  She disputed that she had no low back or upper buttock symptoms at that evaluation.  She clearly wants additional treatment, including the injections recommended by Dr. Dery.

Although I do not believe that physicians generally record inaccurate information in their medical records, I find no convincing evidence in the current record to suggest that Ms. Ellefson’s symptoms resolved or that additional medical care is not required and reasonable.  I find it difficult to believe that Ms. Ellefson is seeking an order compelling injections for a condition that has completely resolved.  Instead, I find that claimant has ongoing symptoms as a result of her low back injury.  

I find that Dr. Dery was an authorized physician at the time of his April 23, 2014 medical treatment recommendations.  I find that defendants have failed to authorize the treatment recommendations of an authorized physician.  I also find that the treatment recommendations made by Dr. Dery are reasonable, necessary, and more extensive than the recommendations made by Dr. Perea.

CONCLSUIONS OF LAW AND APPLICATION OF LAW TO THE FACTS

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

When a designated physician refers a patient to another physician, that physician acts as the defendant employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. November 1, 1979) (aff’d by industrial commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Commissioner Reports 207 (1981).

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee, . . . the commissioner is justified by section 85.27 to order the alternate care.”

In this case, I found that claimant continues to have low back symptoms.  I found that the treatment recommendations made by Dr. Dery are reasonable and necessary.  I found that the treatment recommendations made by Dr. Dery are more extensive than the recommendations offered by Dr. Perea.

Dr. Dery was an authorized treating physician at the time that he made his treatment recommendations.  Defendants are not entitled to ignore those recommendations.  Defendants are not entitled to interfere with the medical judgment of Dr. Dery, as an authorized physician.  Defendants cannot determine how an injured worker should be treated.

Therefore, having found that the care recommended by Dr. Dery was authorized care, having found that the care recommended by Dr. Dery is reasonable and necessary, and having found that the care recommended by Dr. Dery is more extensive than the care offered by Dr. Perea, I conclude that claimant is entitled to the alternate medical care she requests.
ORDER

THEREFORE IT IS ORDERED:

Claimant’s alternate medical care petition is sustained.
Defendants shall contact Dr. Dery’s office within seven (7) days of the filing of this decision to schedule an appointment for claimant to be re-evaluated and treated by Dr. Dery, including the recommended trigger point injections and SI joint injection, if still deemed appropriate by Dr. Dery.
Signed and filed this ___15th ____ day of May, 2014.
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