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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LARRY A. HURST, JR.,
  :



  :


Claimant,
  :



  :               File No. 5001896

vs.

  :



  :          M E M O R A N D U M   O F

WOODCUTTERS, INC.,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

CONTINENTAL WESTERN,
  :



  :


Insurance Carrier,
  :                                HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

INTRODUCTION


Claimant filed an original notice and petition on April 3, 2003, under rule 876 IAC 4.48 and Iowa Code section 85.27 for alternate medical care.  The date set for the telephonic alternate medical care hearing was April 15, 2003, at 1:30 p.m.  The parties were given proper notice on April 4, 2003.  


Claimant was represented by Chadwyn D. Cox.  Defendants were represented by Harry W. Dahl.  


The record consists of claimant’s exhibit 1, pages 1 and 2; and defendants’ exhibits A, B, C, and D, consisting of 10 pages; and the testimony of Larry A. Hurst, Jr., claimant.  


The hearing was recorded by audiotape.  


The undersigned has been delegated authority to issue the final agency decision in this matter.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19.  


Defendants admitted liability for an injury arising out of and in the course of employment on May 25, 2001.  


Claimant requested that Stephen C. Maze, M.D., be continued as the authorized treating physician and that defendants not interfere with the care which he has recommended in his report (Claimant’s Exhibit 1, page 2) with possible radiofrequency ablation of the medial branch and further transforaminal injection at L4-5 on the right due to some residual scarring.  


Defendants requested that claimant be referred back to the original treating surgeon, Chad D. Abernathey, M.D., for further evaluation.  Defendants have set up an appointment with Dr. Abernathey on April 23, 2003, and another appointment with Barbara Rosek, D.O., a pain specialist, on April 29, 2003.  

FINDINGS OF FACT 


On May 25, 2001, claimant injured his lumbar spine and lower extremity while lifting a log at work.  


Eventually a lumbar laminectomy was performed on claimant’s lumbar spine in September of 2001 by Dr. Abernathey of Cedar Rapids.  


Following the surgery, claimant said there was some improvement but subsequently he continued to have severe right leg pain and back pain.  


Dr. Abernathey identified claimant’s problem as a pain problem and referred him to a pain specialist, Stephen C. Maze, M.D., for treatment for pain.  


Dr. Maze performed two epidural spine injections and prescribed physical therapy for claimant from November 25, 2002, until February 12, 2003, on several occasions.  


Claimant testified he had short-term relief from the injections and the physical therapy but when they were terminated his back and leg pain became worse.  


Dr. Maze suggested other possible treatment modalities and communicated these to defendants on February 28, 2003, and despite several follow-up requests, claimant has received no response from defendants.  


On November 14, 2002, Dr. Maze stated:  

He may be a future candidate for radiofrequency ablation of the medial branch.  Additionally he does have some residual scarring and may require another transforaminal injection at L4-5 on the right but we will cross that bridge when we come to it.  He additionally was sent home with a prescription for physical therapy for spine stabilization, stretching, strengthening and he will pursue that in Dubuque.

(Cl. Ex. 1, p. 2)


Dr. Maze’s treatment does not appear to be extravagant but appears to be conservative up to this point in time.  


Claimant testified that he did get temporary help from the epidural spinal injections and the physical therapy but when discontinued his pain became worse.  

CONCLUSIONS OF LAW 


Under longstanding workers' compensation law it has been determined that referral by one authorized physician to another physician makes the other doctor the authorized treating physician without the approval of the employer or insurance carrier.  Kittrell v. Allen Memorial Hosp., 34 Biennial Rep., Iowa Indus. Comm’r 164 (1979) (Indus. Comm’r aff’d); Limoges v. Meier Auto Salvage, 1 Iowa Indus. Comm’r Rep. 207 (1981).

In this case, Dr. Abernathey was the authorized treating physician and surgeon.  

On August 19, 2002, Dr. Abernathey wrote to the insurance company representative:  “MRI of the LS spine is essentially unrevealing demonstrating post surgical change and small disc protrusion.  However, the neural elements are well decompressed.  We made arrangements for an ESI.”  (Defendants’ Exhibit A, page 1)

Neither Dr. Abernathey nor Dr. Maze has had their authority revoked by the employer or insurance carrier representative.  

This case is like many of the cases on which we receive alternate care petitions due to the fact that employers and insurance carriers refuse to adhere to the medical care advised by the doctors that they have selected.  

The employer’s right to choose the care means the care provider, not the right to invade the province of the medical professionals in determining what diagnostic tests and methods of treatment are to be utilized or the timing of the care.  Pote v. Mickow Corp., No. 694639 (Review-Reopening June 17, 1986) (No appeal); Martin v. Armour Dial, Inc., File No. 754732 (Arb. July 31, 1985) (No appeal); Dietz v. Iowa Meat Processing, File No. 757109 (Arb. July 20, 1985) (Comm’r Affd/award modified); Shiflett v. Clearfield Veterinary Clinic, II Iowa Indus. Comm’r Reports 344 (1982) (No appeal).

An employer cannot disregard the treatment recommendations of their authorized treating physician, even if a consulting physician disagrees with those recommendations.  Cahill v. S & H Fabricating & Engineering, File No. 1138063 (Alt Care, May 30, 1997) (work hardening program); Hawxby v. Hallett Materials, File No. 1112821 (Alt Care February 20, 1996); Leitzen v. Collis, Inc., File No. 1084677 (Alt Care September 9, 1996).  The right to choose the care does not authorize the employer to interfere with the medical judgment of its own treating physician.  Boggs v. Cargill, Inc., File No. 1050396 (Alt Care January 31, 1994).

Dr. Abernathey, the authorized treating surgeon, entrusted claimant’s pain care to Dr. Maze.  

Defendants should not interfere with the pain care of Dr. Maze until such time that his care becomes ineffective or he states that there is nothing further that he can do to alleviate claimant’s pain.  

ORDER 


WHEREFORE, it is determined that claimant shall continue to receive the medical care of Stephen C. Maze, M.D., until such time that his care becomes ineffective or he states that there is nothing more that he can do to alleviate claimant’s pain.  


Defendants have the right to have claimant examined by other doctors as they see fit.  However, they are not to interfere with the care of Dr. Maze who is an authorized treating physician at this time.  


Pursuant to a standing order of delegation of authority by the workers' compensation commissioner pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers' compensation commissioner.  There is no right of appeal of this decision to the workers' compensation commissioner.  Review, if any, would be by judicial review pursuant to Iowa Code section 17A. 19. 


This decision was dictated into record on April 15, 2003, which is the official date of this decision and appellate rights will be reckoned from this date.  


This memorandum of decision is for the purpose of the agency recording a summary of what transpired at the hearing as an administrative matter for the agency and as a matter of information for the parties to the hearing.  

Signed and filed this ____17th_____ day of April , 2003.

   ________________________





                WALTER R. MCMANUS, JR.





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER
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