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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHN KUBA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                            File No. 5023110

MEDIACOM,
  :



  :                      ALTERNATIVE MEDICAL


Employer,
  :



  :                            CARE DECISION

and

  :



  :            

TRAVELERS INSURANCE CO.,
  :



  :
             Head Note No. 2701

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on January 18, 2008.  The proceedings were digitally recorded, which constitutes the official record of this proceeding.  By order of the Iowa Workers’ Compensation Commissioner, this ruling is designated final agency action.

The telephone hearing was convened at 2:00 p.m., on January 18, 2008, the date set by order of this agency.  The claimant participated and provided the only testimony at the hearing.  No exhibits were offered by the claimant and the defendants.  The defendant’s attorney admitted liability for the injury.  No written answer was filed.  The defendants denied that the claimant was entitled to transportation as alternative care. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of providing transportation for the claimant to and from work.  

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that: 

The claimant injured his knee at work in December 2007.  The claimant testified he tore the tendons of his kneecap to the quadriceps.  He had knee surgery performed by Dr. Pape (no first name given).  Dr. Pape was the physician authorized by the defendants.  On December 20, 2007, Dr. Pape restricted the claimant to light work, half days and prohibited driving.  The claimant testified he works at a computer and therefore he was able to do light work on his job.  The claimant is to return to work full time the week after the hearing.  Up until the date of the hearing the claimant’s wife rearranged her work schedule to provide transportation to work.  The employer provided him transportation home.  According to the claimant, the employer is going to stop this service.  The claimant indicated his wife could not continue her current assistance.  The claimant testified he currently is on crutches.  He thought a bus came within eight blocks of his home and approximately five blocks of his employer.  The claimant testified his current vehicle has a manual transmission.  It was not clear from the evidence if the claimant was restricted from all driving or restricted from driving with a manual transmission.  The claimant did not know how long the restriction would last.  The claimant did not request a specific form or method of transportation, just that the employer provided it so that he can attend work during the temporary period when he is unable to drive.
REASONING AND CONCLUSIONS OF LAW

Iowa Code section 85.27 provides:
1.  The employer, for all injuries compensable under this chapter or chapter 85A, shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies therefor and shall allow reasonably necessary transportation expenses incurred for such services.  The employer shall also furnish reasonable and necessary crutches, artificial members and appliances but shall not be required to furnish more than one set of permanent prosthetic devices.  (emphasis supplied)


This agency has defined what can be considered an appliance.

Appliances.  Appliances are defined as hearing aids, corrective lenses, orthodontic devices, dentures, orthopedic braces, or any other artificial device used to provide function or for therapeutic purposes.

Appliances which are for the correction of a condition resulting from an injury or appliances which are damaged or made unusable as a result of an injury or avoidance of an injury are compensable under Iowa Code section 85.27.
(Rule 876 IAC 8.5)
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

The term “care” in medical context means “prevention or alleviation of a physical or mental defect or illness.”  See, e.g., Browning v. Burt, 66 Ohio St.3d 544, 613 N.E.2d 993, 1003 (1993).  The term includes such things as crutches, artificial members, and appliances because these things, just as services by health care professionals, prevent or alleviate physical or mental defects or illnesses.  Manpower Temporary Services v. Sioson, 529 N.W. 2d 259 at 263(Iowa 1995).  The court in Sioson held the defendants were required to provide a van to the claimant.  However, the Sioson court did not allow compensation for vehicle repair, fuel, title, license and insurance, because they were subject to choices by the claimant and not matters of medical necessity.  Sioson, at 264.

The court in Quaker Oats v. Ciha, 522 N.W.2d 143 (Iowa 1996) held that a van and home modification were appliances under 85.27 and thus under the facts of that case were costs to be paid by the defendants. 
In Stone Container Corp. v. Castle, 657 N.W.2d 485 (Iowa 2003), the court held that a claimant request for a laptop was comparable to the van in the Sioson and Ciha cases in should be paid for.  In Stone, Sioson,and Ciha the claimant presented compelling medical evidence regarding the need for the “appliances.”  In Stone, the claimant was not required to have medical testimony but the court noted his occupational therapist offered support for his application.  Stone at 492. 
For all three of the cases the claimants had extremely significant injuries and had limited options in being able to function without the furnishing of specific appliances.

In this case, there was no medical evidence provided.  The claimant’s testimony concerning his restriction from driving was undisputed.
The defendants’ primary argument is they were not required to provide transportation, the claimant had the obligation to get to work before his accident and he has an obligation to continue to get to work after the accident.  The defendants view of the requirements to provide “appliances”, which can involve transportation, in overly restrictive.  In an appropriate case, transportation may be an appliance that is required.

In this case the claimant has not proven that he does not have other reasonable alternatives to get to work.  The claimant has not proven the defendants have denied him reasonable services or fail to furnish reasonable appliances.  No medical evidence was produced that the claimant could not use the bus or other transportation.  The claimant was not definitive as to whether he could or could not get to the bus stops.  No evidence was presented about the use of para-transit, whether cabs might be available or whether he could get to the bus stops.  The claimant is correct that the fact his wife was in the past  able to provide him some assistance when he was working half days should not be considered a factor.  
The claimants in Sioson, Ciha, and Stone presented compelling evidence that the requested appliances were necessary to achieve functions.  The courts look at ultimate function of an appliance not whether it is a specific medical device.  While the claimant has been restricted from driving and thus some mobility has been impaired, the claimant has not shown at this hearing that his mobility is so impaired as to find that the defendant has not reasonably supplied him an appliance.

ORDER

Therefore, it is ordered:

The claimant's petition for alternate medical care is denied. 

Signed and filed this __23rd __ day of January 2008.

   __________________________
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