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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

STEVE P. CANNADY,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                 File Nos. 5017534, 5017535
DES MOINES METROPOLITAN
  :

TRANSIT AUTHORITY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE 
  :    Head Note Nos.:  1100; 1105; 1110; 

COMPANY and UNITED HEARTLAND 
  :


1402.20; 1402.30; 1402.40

INSURANCE,
  : 


1403.30; 1603; 1801; 2206



  :


2501


Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Steve Cannady, claimant, filed petitions in arbitration seeking workers’ compensation benefits from MTA and its insurers, Liberty Mutual Insurance Company and United Heartland Insurance, as a result of injuries he allegedly sustained on September 14, 2004 and September 26, 2005 that allegedly arose out of and in the course of his employment.  This case was heard in Des Moines, Iowa, on December 6, 2006.  The evidence in this case consists of the testimony of claimant, Jim Tishim and claimant’s exhibits 1 through 7 and 9 through 30, defendants’ exhibits A through T, and exhibits AA through KK.  Exhibit T, deposition exhibit A, and Exhibit JJ, deposition exhibit 1, were page numbered by the undersigned.
ISSUES


File Number 5017534 (Date of Injury: September 14, 2004):


Whether claimant sustained an injury on September 14, 2004 which arose out of and in the course of employment;


Whether claimant’s claim is barred because of the affirmative defense under Iowa Code section 85.16(3) (willful act of a third party directed against the employee for reasons personal to the employee);


Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability.

File Number 5017535 (Date of Injury: September 26, 2005):

Whether claimant sustained an injury on September 26, 2005 which arose out of and in the course of employment;


Whether the alleged injury is a cause of temporary disability and, if so, the extent;


Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability.

For both file numbers:

Whether defendants are liable for the medical expenses of Dr. Pollack other than the treatment on November 3, 2005 and for treatment by Dr. Nelson and, if so, which insurance carrier is liable.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Steve Cannady, claimant, was born in 1947 making him 59 years old at the time of the evidentiary hearing.  (Claimant’s testimony and Exhibit 26)  He quit high school in the 10th grade but has a GED.  (Claimant’s testimony, Ex. 13, page 3 and 26)  His work experience includes doing odd-jobs, working at gas stations, driving a cab, welding, being a security person, being a spray painter at a plant and driving delivering automotive parts.  (Claimant’s testimony, Ex. 13, pp. 2-4 and Ex. II, internal pages 13‑26)  He worked for the Des Moines Metropolitan Transit Authority, defendant-employer, (hereinafter the MTA), as a bus driver four different times for a total time of eight to nine years.  (Claimant’s testimony)  The first occasion was in 1985 and the last occasion claimant worked for the MTA was seven to eight years beginning in 1996.  (Claimant’s testimony, Ex. 13, pp. 1-4 and Ex. 17, pp. 1-2)  Claimant’s earnings for social security purposes ranged approximately from $3700 to 8600 from 1994 to 1997 and $19,300 to $30,200 from 1998 to 2004.  (Ex. 24, pp. 1-2 and Ex. 25, p. 1) 
Claimant’s medical history includes treatment for fractured ribs and left lower back pain following a motorcycle accident in 1981 (claimant’s testimony and Ex. 1, pp. 1-6) and tongue lesions and obstructive sleep apnea with redundant upper airway tissue beginning in 1984.  (Ex. A, pp. 1-2)  On August 31, 1984, claimant had surgery for conditions related to the sleep apnea.  (Ex. B, p. 3)

The job requirements of a bus driver for the MTA in 1995 included continuous use of hands, arms, feet and legs on both the right and left side to operate the controls of the bus, a capacity to exert up to 25 pounds of force frequently to move the controls, occasional standing and walking and occasional crouching, crawling, stooping, kneeling, pushing, pulling, lifting and carrying objects.  (Claimant’s testimony, Ex. 16, pp. 1-3 and Ex. 27, pp. 3-5)  When Christopher Covert, D.O., saw claimant on May 28, 1998, he noted claimant’s weight was 321 pounds and his height was 6 foot 3 inches.  (Ex. E, p. 7)  Dr. Covert saw claimant on May 28, 1998 and made a variety of assessments including that claimant had done extremely well since surgery for sleep apnea.  (Ex. E, p. 7)  When Dr. Covert saw claimant on October 5, 1998 he noted claimant had some problems with sleep apnea and fatigue.  (Ex. F, p. 8)  When Dr. Covert saw claimant on March 1, 1999 he prescribed medication for depression and noted claimant had uncontrolled diabetes.  (Ex. G, p. 9)  Claimant was seen by Dr. Covert on April 28, 1999 and September 30, 1999 for a variety of symptoms including depression, fatigue, sleep apnea, weight loss and smoking cessation.  (Ex. AA, pp. 1-2)

On October 28, 1999, claimant had right carpal tunnel release surgery performed by Ronald Bergman, D.O.  (Ex. C, p. 4)

On April 3, 2000, claimant received a “final letter of warning” from the MTA for “willful misrepresentation” of facts to gain time off.  (Ex. EE, pp. 18-20)  The letter noted among other things that claimant had been given a verbal warning and a written reprimand for excessive absenteeism in 1999.  (Ex. EE, p. 20)  On April 20, 2000, Dr. Covert saw claimant for his diabetes and obesity.  (Ex. H, p. 10)  A grievance of the April 3, 2000 final letter of warning was filed and the discipline was modified to a “formal letter of warning” in a decision dated June 8, 2000.  (Ex. EE, p. 22)  
Claimant had seven chiropractic treatments in August and September 2001 for right shoulder and low back pain.  (Ex. D, p. 5 and Ex. T, Deposition Ex. E)  Also in August 2001 and again in October 2001 claimant was seen by Dr. Covert again for his diabetes, obesity, depression and impotence.  (Ex. I, pp. 11-12 and Ex. J, p. 13)  In January 2002, Dr. Covert saw claimant for his diabetes, impotence and obesity.  (Ex. K, pp. 14-16)  Claimant had four chiropractic treatments for low back pain and right leg parasthesia in September 2002.  (Ex. D, p. 5 and T, Dep. Ex. E)  

Claimant was seen by Dr. Covert on November 20, 2002 complaining of dyspnea (shortness of breath, labored breathing) with even minimal exertion such as walking a few steps.  (Ex. AA, p. 3)  Dr. Covert noted claimant was on continuous oxygen at home and the MTA would not let claimant drive a bus if he was on oxygen or was diagnosed with sleep apnea and he would try to wean him off the oxygen.  (Ex. AA, p. 4)

On March 28, 2003, claimant received a “final letter of warning” for failure to secure a wheel chair and willful misrepresentation of facts and a five day suspension from the MTA.  (Ex. EE, pp. 24-25)  

On May 8, 2003, Dr. Covert saw claimant for dyspnea upon exertion, probable COPD (understood to mean chronic obstructive pulmonary disease) secondary to tobacco abuse, morbid obesity and diabetes, uncontrolled.  (Ex. L, p. 17)  On June 3, 2003, claimant had pulmonary function studies done which showed severe obstructive ventilatory defect, most likely secondary to COPD or asthma.  (Ex. CC, p. 11)  On June 3, 2003, claimant was admitted to Iowa Methodist Medical Center and discharged on June 6, 2003.  (Ex. S, p. 26)  On June 3, 2003, he had an echocardiogram.  (Ex. S, p. 26)  On June 4, 2003, he was seen in consultation for arrhythmia.  (Ex. CC, pp. 12‑14)  On June 5, 2003, he was seen in consultation by Katrina Guest, M.D., for pulmonary consultation for possible sleep apnea.  (Ex. R, pp. 24-25)  
On June 13, 2003, claimant returned to Dr. Covert for “3 or 4 new medical conditions.”  (Ex. L, p. 18 and Ex. AA, p. 4)  Dr. Covert saw claimant for follow-up on July 14, 2003.  (Ex. M, p. 19)  When Dr. Covert saw claimant on August 25, 2003 he noted he had filled out some forms for claimant’s disability and listed him as disabled until December 3, 2003 due to the severe COPD with sleep apnea component.  (Ex. AA, p. 5)  Dr. Covert saw claimant for a three-month follow-up on November 24, 2003.  (Ex. N, p. 20)  When Dr. Covert saw claimant on February 11, 2004 he noted claimant was not able to pass his work physical despite having been given a clearance by a Department of Transportation physical in regard to using insulin and still driving a metro bus and claimant had maintained a 12 pound weight loss he attained the prior summer and his weight was 345 pounds.  (Ex. O, p. 21)  Dr. Covert’s assessments on February 11, 2004 were:  hypertension; IDDM (understood to mean insulin dependent diabetes mellitus); hyperlipidemia; obesity, noting losing weight would sure help all of claimant’s medical problems; COPD/sleep apnea; and 

Disability.  My general feeling is that the patient would be safe to drive a bus while taking insulin since he rarely if ever had any hypoglycemic spells.  He does have 7 or 8 different medical problems, but overall I am not sure what level of disability he would achieve if he tried to go through SSI.
(Ex. O, p. 21)

When claimant drove the bus from MTA there were stops on the routes that were “time stops” and layovers.  (Claimant’s testimony)  At a time stop or layover claimant might get out of the bus.  (Claimant’s testimony)  On September 14, 2004, claimant was out of his bus having a cigarette and talking to MTA customers.  (Claimant’s testimony and Ex. II, internal p. 36)  While claimant was standing outside the bus Rex Fisher approached claimant and kneed him in the back of his knees causing him to fall on his back.  (Claimant’s testimony, Ex. 14, p. 1, Ex. 19, p. 1, Ex. II, int. pp. 35-36 and Ex. 30 at 6:02:27)  Mr. Fisher is an acquaintance of claimant and claimant has known him for years.  (Claimant’s testimony, Ex. II, int. pp. 37-38)  Mr. Fisher was not a regular rider on a bus driven by claimant and claimant could not say whether Mr. Fisher ever rode a bus driven by claimant.  (Ex. II, int. pp. 38-39)  There was no animosity between claimant and Mr. Fisher and claimant thought Mr. Fisher kneed him because he was being “ornery” or “cute” or “mischievious.”  (Claimant’s testimony and Ex. II, int. pp. 39-40)  Claimant’s supervisor considered the event to be an assault on claimant.  (Ex. 14, p. 1 and Ex. 19, pp. 1-3)


On September 14, 2004, claimant was transported to Mercy Hospital by a medic team.  (Ex. 2, p. 1 and Ex. 14, p. 1)  At the hospital, claimant complained of low back pain and x-rays showed no broken bones.  (Ex. 2, pp. 1-5 and Ex. 3, p. 1)  On September 15, 2004, claimant was seen by A.J. Sciorrotta, D.O., who formed an impression of contusion of the lower back, prescribed medication, took him off work and directed him to physical therapy.  (Ex. 3, p. 1)  Physical therapy including home exercise commenced on September 14, 2004.  (Ex. 4, pp. 1-2)

Dr. Sciorrotta referred claimant to Daniel McGuire, M.D., an orthopaedic surgeon for evaluation and Dr. McGuire first saw claimant on September 22, 2004.  (Ex. T, p. 6 and Dep. Ex. A, pp. 1-2 and Ex. JJ, Dep. Ex. 2)  On September 22, 2004, Dr. McGuire thought claimant had a back strain and was not a surgical candidate and prescribed medication and directed claimant to continue physical therapy.  (Ex. T, p. 6 and Dep. Ex. A, pp. 1-3 and Ex. JJ Dep. Ex. 2)  On September 24, 2004, Dr. McGuire prescribed a cane for claimant.  (Ex. 5, p. 3)  Dr. McGuire saw claimant for follow-up on September 29, 2004 and October 15, 2004 continued him off work and on physical therapy.  (Ex. T, p. 7 and Dep. Ex. A, pp. 4-7)  When Dr. McGuire saw claimant on October 25, 2004 he noted that “hopefully” the back strain was resolving and noted claimant was driving two hours a day and then did office work.  (Ex. T, p. 7 and Dep. Ex. A, pp. 8-9)  The physical therapy by a physical therapist began September 14, 2004 and ended with a session on October 25, 2004 after approximately nine sessions.  (Ex. 4, pp. 3-6, Ex. BB, p. 10 and Ex. JJ, Dep. Ex. 3)  On October 28, 2004, Dr. McGuire released claimant to return to work with no restrictions.  (Ex. T, p. 8 and Dep. Ex. A, p. 10)  Dr. McGuire saw claimant on November 8, 2004 and December 6, 2004 and continued him on full‑duty work.  (Ex. T, pp. 8-9 and Dep. Ex. A, pp. 11-14)  Claimant testified that he still had low back pain after returning to driving a bus full time but the pain into the left leg went away.  (Claimant’s testimony and Ex. II, int. p. 108)

Claimant was seen by Dr. Covert on December 22, 2004 and he made assessments including hyperlipidemia, depression/anger, hypertension, asthma, constipation and uncontrolled IDDM.  (Ex. P, p. 22)  On December 22, 2004, Dr. Covert noted claimant had lost 17-18 pounds that year, he was working two jobs, the second driving a cab, and he would like to retire but could not because of finances.  (Ex. P, p. 22)  In the winter claimant drove a cab on weekends for 10-12 hour shifts.  (Claimant’s testimony and Ex. II, int. pp. 75-76)


Claimant took a day of leave from his MTA job because his back was hurting on January 6, 2005.  (Ex. 20, p. 1)


When Dr. McGuire saw claimant on January 31, 2005 he found no reason for permanent restrictions or permanent impairment, noted he had stable symptoms and was not a surgical candidate, gave him some medication and told him he needed to get off the pain medication, hydrocodone.  (Ex. T, pp. 9-10 and Dep. Ex. A, pp. 15-16)  On February 23 and February 25, 2005 claimant had chiropractic treatment for low back pain and leg parastheia.  (Ex. T, Dep. Ex. E)


Claimant returned to Dr. McGuire on May 16, 2005 for complaints of backaches and “new” left sciatica.  (Ex. T, Dep. Ex. A, p. 17)  Dr. McGuire assumed claimant had lumbar spondylosis considering his age and complaints and ordered an MRI.  (Ex. T, pp. 10-11 Dep. Ex. A, p. 17)  Claimant cancelled the MRI scheduled for on or about May 18, 2005.  (Ex. AA, p. 6)  (The date of April 18, 2005 on Exhibit AA, page 6 is understood to be May 18, 2005)  Effective June 1, 2005 claimant’s pay at the MTA was increased from $16.29 to $16.78 per hour pursuant to a union pay increase.  (Ex. 22, p. 1)  On July 1, 2005 the workers’ compensation insurer for the MTA changed from Liberty Mutual to United Heartland.  (Claimant’s testimony)


On September 20, 2005, Jim Tishim, transportation manager, at the MTA, gave claimant a three‑day suspension from September 20, 2005 through September 22, 2005 for a “bus-to-bus” accident.  (Ex. EE, pp. 26-27 and Ex. II, int. pp. 125-128)  Mr. Tishim testified claimant was upset by the three‑day suspension and after the suspension claimant’s employment was “on thin ice.”  (Mr. Tishim’s testimony)  Claimant’s personnel file includes a statement from Shelly Wilson that claimant became “very agitated and visibly upset” when she approached him on September 22, 2005 (Thursday) regarding a recent customer comment.  (Ex. EE, p. 28)  By September 2005, claimant had returned to working full time at the MTA “for a while.”  (Ex. II, int. p. 79)

On Monday, September 26, 2005, claimant was assigned to drive bus #46210 on a school route from approximately 2:17 to 3:45 p.m.  (Claimant’s testimony, Ex. EE, p. 30, Ex. GG, Ex. HH, Ex. II, int. pp. 97-99)  Claimant had driven bus #46210 before and he thought it was a “piece of crap.”  (Ex. II, int. pp. 99, 124)  From May 18, 2005 to September 30, 2005 bus # 46210 was repaired for: cover from a roof light falling off, inside mirror fell off; tire replacement on the front; two different 3000 mile inspections; inspection repair/shocks; and A/C hook up.  (Ex. KK, pp. 51-53)  This school route was on both gravel roads and hard surfaced roads.  (Claimant’s testimony, Ex. GG, and Ex. HH, pp. 43-48)


After parking the bus on September 26, 2005 after finishing the school route, claimant testified that he asked another driver named Mike to help him walk to the dispatch room because he was in pain.  (Claimant’s testimony and Ex. II, int. pp. 120-124)  Mr. Tishim testified that no other driver named Mike was in the area on September 26, 2005.  (Mr. Tishim’s testimony)  Claimant testified he told the dispatcher Dennis Wagner he was hurting after the school route.  (Claimant’s testimony and Ex. II, int. p. 103)  On September 26, 2005, an injury report was completed indicating claimant had a back injury from being assaulted and he had severe back pain from driving bus #46210 on a school route and any kind of bouncing hurt his back.  (Claimant’s testimony and Ex. 15, pp. 1-2)  Mr. Wagner signed the injury report dated September 26, 2005.  (Ex. 15, p. 1)  On September 27, 2005 the MTA directed claimant to see Dr. McGuire.  (Ex. EE, p. 29)  

Dr. McGuire saw claimant on September 28, 2005 and Dr. McGuire formed impressions including worsening of back and left leg symptoms, took claimant off work and increased his pain medications.  (Ex. T, p. 12 and Dep. Ex. A, pp. 19-20)  The last day claimant actually worked at the MTA was September 28, 2005.  (Ex. 20, p. 2 and Ex. EE, p. 37)  Also on September 28, 2005, claimant presented to Dr. Covert complaining of left hand, dominant hand, tremor that was somewhat new and Dr. Covert prescribed medication.  (Ex. 21, p. 1 and Ex. Q, p. 23)


Dr. McGuire saw claimant for follow-up on October 3, 2005 and kept him off work.  (Ex. T Dep. Ex. A, pp. 21-22)  When Dr. McGuire saw claimant on October 10, 2005 he noted claimant was having ongoing problems with back and leg pain and he had x-rays taken.  (Ex. 6, p. 2, Ex. T, Dep. Ex. A, p. 23 and Dep. Ex. B)  The x-rays were compared to a series done on September 14, 2004 and the doctor interpreting the x-rays noted there was a new compression deformity of L3 which was moderate in severity and had “definitely occurred over the last 13 months.”  (Ex. 6, pp. 3-4 and Ex. T, Dep. Ex. B)  Also on October 10, 2005 Dr. McGuire ordered an MRI of the lumbar spine.  (Ex. 5, p. 24)  The MRI of the lumbar spine was done October 11, 2005.  (Ex. 7, pp. 1-2 and Ex. T Dep. Ex. C, pp. 1-2)  The MRI was interpreted to show among other things a compression fracture of the L3 vertebral body and a diffuse posterior disc bulge/protrusion at L3-L4 mildly eccentric to the left causing mild compression of the anterior aspect of the thecal sac.  (Ex. 7, p. 1 and Ex. T, Dep. Ex. C, p. 1)


When Dr. McGuire saw claimant on October 12, 2005 he noted the MRI showed a compression fracture at L3, he needed to continue to manage claimant’s back pain and thought a bone density test should be considered and was not optimistic about getting claimant back to full-time work.  (Ex. T, Dep. Ex. A, p. 25)  In a letter dated October 14, 2005 Liberty Mutual wrote claimant that because claimant had a new injury no further medical treatment would be paid for the September 14, 2004 injury.  (Ex. EE, p. 31)  

In a letter dated October 17, 2005, claimant’s attorney asked Dr. McGuire to answer yes or no to certain questions.  (Ex. 5, pp. 22-23 and Ex. T, Dep. Ex. F)  In an undated response, Dr. McGuire answered yes to the questions that claimant’s work activity of driving a paratransit bus on September 26, 2005 materially and substantially aggravated a pre-existing low back condition and claimant was then unable to work due to the aggravation.  (Ex. 5, p. 22 and Ex. T, Dep. Ex. F)  Also in an undated addendum to the October 17, 2005 letter, Dr. McGuire wrote that the compression fracture related to the 2004 injury and claimant could have a 5 percent permanent partial impairment due to the compression fracture.  (Ex. T, pp. 40, 72-73 and Dep. Ex. F) 

Claimant returned to Dr. Covert on October 24, 2005 and the doctor noted the reason claimant had not previously brought his back condition to the doctor’s attention was that it was being handled by workers’ compensation.  (Ex. 9, p. 1)  On October 24, 2005, Dr. Covert recorded that claimant weighed 306 pounds and that he completed a lengthy disability form for claimant.  (Ex. 9, pp. 1-2)  As part of that form, Dr. Covert responded that claimant was not able to do any type of physical work and might benefit from a series of lumbar steroid injections.  (Ex. 9, p. 2)  When Dr. McGuire saw claimant on October 31, 2005 he thought he was at maximum medical improvement and he noted that Dr. Covert had referred claimant to Kenneth Pollack, M.D., board certified in anesthesiology and pain management.  (Ex. T, Dep. Ex. A, p. 27 and Ex. JJ, int. p. 5)


Dr. Pollack first saw claimant on November 3, 2005 for complaints of low back and left lower extremity pain.  (Ex. T, Dep. Ex. D, pp. 1-2 and Ex. JJ, int. p. 5 and Dep. Ex. 1, pp. 1-5)  Dr. Pollack recorded a history of claimant being hit from behind on September 14, 2004 and falling and later driving a bus with poor suspension over bumpy roads re-aggravating his pain.  (Ex. T, Dep. Ex. D, p. 15 and Ex. JJ, int. pp. 6-7 and Dep. Ex. 1, p. 3)  Dr. Pollack made assessments of lumbar disc protrusions with central canal stenosis and left radicular pain and healed L2 compression fracture, currently asymptomatic and administered a L3-4 epidural steroid injection.  (Ex. T, Dep. Ex. A, pp. 2-3 and Ex. JJ, Dep. Ex. 1, pp. 4-5) 


In a letter dated November 23, 2005 claimant’s attorney asked Dr. Pollack to answer yes or no to certain questions.  (Ex. JJ, Dep. Ex. 1, pp. 6-7)  On November 28, 2005, Dr. Pollack answered yes to all questions including that claimant’s work injury on September 26, 2005 caused him pain at the L2-L3 and L3-L4 levels.  (Ex. JJ, Dep. Ex. 1, pp. 6-7)  


In a letter dated December 21, 2006 but understood to be actually correctly December 21, 2005 claimant “retired” from the MTA effective December 23, 2005 “due to the injury to my back that occurred when I was working on the job.”  (Ex. 28, p. 1 and also Ex. 17, p. 2, Ex. 21, p. 1 and Ex. EE, p. 37)  When Dr. Covert saw claimant on December 29, 2005 he noted claimant was officially retired and had received Social Security Disability benefits, had abstained from tobacco use, and his impotence was affecting his “outlook on life as much as anything else does.”  (Ex. AA, p. 7)

Claimant returned to Dr. Pollack on January 10, 2006 and reported that the November 3, 2005 epidural steroid injection took away the pain for several weeks.  (Ex. JJ, int. p. 11 and Dep. Ex. 1, p. 5)  On January 10, 2006, Dr. Pollack administered a second epidural steroid injection.  (Ex. JJ, int. p. 17 and Dep. Ex. 1, p. 8)  On January 20, 2006, claimant called Dr. Pollack’s office and reported 50 percent pain relief after the January 10, 2006 epidural steroid injection.  (Ex. JJ, Dep. Ex. 1, p. 8)  


On March 17, 2006, claimant filed a claim for long-term disability insurance payments asserting he was totally disabled from the events on September 14, 2004 and September 26, 2005 and the day he last worked was September 26, 2005.  (Ex. 27, p. 2)  On April 21, 2006, Dr. Covert completed the attending physician’s statement for the long‑term disability claim indicating claimant could never return to work, the disability was related to claimant’s employment and claimant was first unable to work September 14, 2004.  (Ex. 27, p. 1)  Dr. Covert noted on April 21, 2006 claimant had had acute and chronic back pain since September 14, 2004.  (Ex. 9, p. 3, and Ex. AA, p. 8)  


Claimant returned to Dr. Pollack on April 26, 2006 and reported that after initial relief from left radicular pain following the January 10, 2006 epidural steroid injection he had had a bad flare up of pain over the prior few days.  (Ex. JJ, Dep. Ex. 1, p. 8)  Dr. Pollack administered an epidural steroid injection on April 26, 2006.  (Ex. JJ, Dep. Ex. 1, p. 9) 


When Dr. Covert saw claimant on May 24, 2006 the doctor noted congratulations for claimant’s nonsmoking and noted the IDDM was severely uncontrolled because claimant had stopped taking as much insulin as he was supposed to about one month prior.  (Ex. AA, p. 9)


In a letter dated June 5, 2006 claimant was informed that his claim for long-term disability had been approved and he would receive $320.42 for the period March 28, 2006 through May 27, 2006.  (Ex. FF, pp. 38-41)  


Claimant’s attorney referred him to Jacqueline M. Stoken, D.O., board certified in physical medicine and rehabilitation holistic medicine, for an independent medical examination.  (Ex. 10, p. 1)  Dr. Stoken saw claimant on June 28, 2006 took claimant’s history, reviewed medical records and examined claimant.  (Ex. 10, pp. 1-6)  Dr. Stoken noted among other things that when Dr. McGuire saw claimant on May 16, 2005 he had complaints of increasing back pain radiating down to the left posterior thigh.  (Ex. 10, p. 2)  Dr. Stoken’s impressions in her June 28, 2006 report were:  status post work injury on September 14, 2004 with acute low back contusion; status post cumulative work injury to his low back on September 26, 2005 with chronic low back pain; and chronic low back pain.  (Ex. 10, p. 5)  (Dr. Stoken’s report is understood to be dated June 28, 2006 notwithstanding a date of July 28, 2006 on the first page of Exhibit 10).  Dr. Stoken opined that claimant’s low back condition was causally related to his “low back injury at MTA on 9/14/04 and 9/26/05 and also due to his work activities at the MTA as a bus driver.”  (Ex. 10, p. 6)  Dr. Stoken also opined that claimant sustained permanent partial impairment to the body as a result of his low back injury on September 14, 2004 and on September 26, 2005 and the cumulative effect of his work activity as a bus driver.  (Ex. 10, p. 6)  Dr. Stoken rated claimant’s impairment as 8 percent for the September 14, 2004 injury and 8 percent due to chronic low back pain.  (Ex. 10, p. 6)  Dr. Stoken recommended permanent work restrictions for claimant of avoiding prolonged sitting or standing or jarring activities because these may aggravate his back.  (Ex. 10, p. 6)  

Dr. McGuire was deposed on July 26, 2006.  (Ex. T, int. p. 1)  Dr. McGuire testified:  the MRI done in October 2005 explained the symptoms claimant was having (Ex. T, p. 30); claimant’s symptoms including left leg pain did not dramatically change between September 14, 2004, and May 2005 (Ex. T, pp. 33, 36-37, 47-48, 69-70); there was no structural change in the spine caused by driving the bus on September 26, 2005 (Ex. T, pp. 41, 44, 82, 85); it is almost impossible to separate the impact on claimant’s mental condition between his non-work and his alleged work medical conditions (Ex. T, p. 59); claimant’s stenosis observed in the October 2005 MRI was not caused by driving the bus on September 26, 2005 (Ex. T, p. 62); that the incident on September 14, 2004 appeared to materially and substantially aggravate claimant’s pre-existing lumbar spondylosis (Ex. T, p. 67); the aggravation of the lumbar spondylosis could come not only from the incident on September 14, 2004 but also from activities at home and driving at work (Ex. T, p. 70); he would not recommend any restrictions for the compression fracture (Ex. T, p. 78); and in May 2005 he could reproduce left leg pain on examination of claimant.  (Ex. T, p. 80)


Claimant was seen by Dr. Covert on August 16, 2006 for a CPE (understood to mean a complete physical examination).  (Ex. 9, p. 4)  Dr. Covert made nine different assessments including chronic low back pain with lumbar disc disease and thought Dr. Pollack had recommended claimant see a neurosurgeon and for depression he thought claimant should see Suzan Simmons, Ph.D., psychologist.  (Ex. 9, p. 6)  

Dr. Simmons saw claimant for initial evaluation on September 11, 2006.  (Ex. 11, p. 1)  Dr. Simmons made diagnoses including antisocial personality disorder traits and chronic pain due to broken vertebra.  (Ex. 11, p. 3)  Dr. Simmons thought claimant would need five sessions with her.  (Ex. 11, p. 4)  

Claimant was deposed on September 12, 2006.  (Ex. II, int. p. 1)  Claimant testified Dr. Pollack had recommended he be seen by a back surgeon but he had not done so.  (Ex. II, int. pp. 82-83, 132)  He also testified his low back pain did not change between April or May 2005 and September 26, 2005.  (Ex. II, int. pp. 97-99, 138)  He further testified that when he saw Dr. Covert in April 2005, Dr. Covert suggested he have an MRI.  (Ex. II, int. pp. 130-131)  Claimant’s application for Social Security Disability benefits had been approved.  (Ex. II, int. pp. 144-145)  


Claimant returned to Dr. Covert on September 14, 2006 and the doctor continued medications including a medication for depression.  (Ex. 9, p. 7)  Dr. Simmons had a session with claimant on September 27, 2006 and he felt he did not need to return to her but agreed to return if his symptoms increased or he had difficulty managing his anger.  (Ex. 11, pp. 5-7)
Claimant returned to Dr. Pollack on October 2, 2006 for re-evaluation and the doctor noted claimant’s pain level intensity had initially decreased after the April 2006 epidural steroid injection but had later, increased, administered a L3-4 epidural steroid injection and referred him to Lynn Nelson, M.D., an orthopaedic surgeon.  (Ex. JJ, Dep. Ex. 1, pp. 9-10, 17)  

Dr. Nelson saw claimant on October 17, 2006.  (Ex. JJ, Dep. Ex. 1, pp. 17-19)  The history Dr. Nelson recorded was that claimant attributed his pain to the “practical joke” incident on September 14, 2004.  (Ex. JJ, Dep. Ex. 1, p. 17)  After reviewing the October 11, 2005 MRI, Dr. Nelson was skeptical that the “risk/benefit ratio warrant [ed] surgical treatment.”  (Ex. JJ, Dep. Ex. 1, p. 19)  

Dr. Pollack was deposed on November 30, 2006.  (Ex. JJ, p. 1)  Dr. Pollack testified: claimant had spinal stenosis, a degenerative condition that progressed over time (Ex. JJ, int. p. 13, 37); it was impossible based on a single MRI in October 2005 to date the occurrence to nerve impingement (Ex. JJ, int. pp. 11, 58-60); the spinal stenosis did not come from the compression fracture claimant sustained in the fall on September 14, 2004, (Ex. JJ, int. pp. 39, 52); claimant’s obesity was a nonissue as far as the spinal stenosis was concerned (Ex. JJ, int. pp. 35-36); more likely than not the enlarged facet joint at L3-L4 preexisted the fall on September 14, 2004, (Ex. JJ, int. pp. 40-41); something happened from the fall on September 14, 2004 that changed enough structurally for claimant to have continuous or recurrent problems (Ex. JJ, int. p. 41); there was no structural change in claimant’s back caused by the driving of the bus on September 26, 2005 (Ex. JJ, int. pp. 11, 14, 17, 27, 29); he would expect that an aggravation of spinal stenosis would not typically come from driving a bus but would come from repetitive spine motion particularly bending or twisting or could occur spontaneously but if someone gave a clear history of being fine before an event and subsequent to a particular event the pain worsened it was logical to assume a cause and effect relationship (Ex. JJ, int. pp. 8, 16, 19, 43-54); the irritation that claimant sustained on September 26, 2005 would have ended within two to three weeks of the first epidural steroid injection on November 3, 2005 and aggravation after then was due to the underlying condition  (Ex. JJ, int. pp. 11-12, 17-18, 20, 22, 24, 29, 54-56); and he would not have recommended any specific work restrictions as a result of the driving events on September 26, 2005.  (Ex. JJ, int. pp. 56-57)
At the time of the hearing, claimant was not employed.  (Claimant’s testimony)  He described his current symptoms as having low back pain 24 hour a day, and pain occasionally into the leg, having to relax after walking short distances, he takes medication as needed, and getting weak “if he stands too long.”  (Claimant’s testimony)  He receives Social Security Disability benefits ($1,111.00 per month) and IPERS retirement benefits ($430.00 per month).  (Ex. DD, pp. 16-17)  Claimant has taken a variety of medications from February 11, 2004 to August 16, 2006.  (Ex. 9, p. 8)  Claimant has incurred medical expenses from a variety of providers including Dr. Covert and the MRI on October 11, 2005 ordered by Dr. McGuire.  (Ex. 12, p. 1-5)  

CONCLUSIONS OF LAW

The first matter that will be discussed is whether the assault on September 14, 2004, is an issue relating only to whether claimant sustained an injury that arose out of and in the course of his employment or whether it involves two issues, first whether claimant sustained work injury and second whether, if so, compensation for the injury is barred by Iowa Code section 85.16(3).
Iowa Code section 85.61(7) provides in relevant part:  

The words “personal injury arising out of and in the course of the employment” shall include injuries to employees whose services are being performed on, in, or about the premises which are occupied, used, or controlled by the employer, and also injuries to those who are engaged elsewhere in places where their employer's business requires their presence and subjects them to dangers incident to the business.
Iowa Code section 85.16 provides in relevant parts:

No compensation under this chapter shall be allowed for an injury caused:
. . . .
3.  By the willful act of a third party directed against the employee for reasons personal to such employee.

The court in Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979) recognized that most jurisdictions recognize that on the job assaults by a deranged co-employee arises out of employment and found that Cady’s death caused by a deranged co-employee arose out of his employment.  The court then held in Cady that defendants failed to establish their willful injury defense under Iowa Code section 85.16(3).  Given that Iowa Code section 85.61(7) establishes a definition of an injury arising out of and in the course of employment, that Iowa Code section 85.16(3) establishes a bar to compensation and the holding of Cady, it is concluded it must first be decided whether the assault in the instant case arose out of claimant’s employment and, if so, a second issue must then be decided, which is whether compensation for the injury is barred by Iowa Code section 85.16(3).

The first issue that must be resolved is whether claimant sustained an injury on September 14, 2004 that arose out of and in the course of his employment. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Clearly, claimant sustained an injury on September 14, 2004.  Claimant was, for low back pain purposes symptoms, virtually pain free before the incident.  The incident will hereafter be referred to as an assault for lack of a better appropriate term but it is recognized that the incident does not appear to have been with the intent to cause injury.  Claimant became symptomatic after the assault and it appears he sustained a compression fracture as a result of falling after the assault.

Those cases dealing with assault of employees by deranged individuals are not directly applicable because there is no evidence in the record to suggest that Mr. Fisher was deranged. 

Assaults arise out of the employment either if the risk of assault is increased because of the nature or setting of the work, or if the reason for the assault was a quarrel having its origin in the work.  A few jurisdictions deny compensation if the claimant was the aggressor; most reject this defense if the employment in fact caused the fight to break out.  An increasing number accept the idea that the strain of enforced close contact may in itself provide the necessary work connection.  Assault for private reasons do not arise out of the employment unless, facilitating an assault which would not otherwise be made, the employment becomes a contributing factor.  Assaults by lunatics, drunks, and children have generally been found to arise out of the employment, and the same has been held by some courts in the case of unexplained or mistaken-identity assaults, although there is authority to the contrary.  
Since every jurisdiction now accepts, at the minimum, the principle that a harm is compensable if its risk is increased by the employment, the clearest ground of compensability in the assault category is a showing that the probability of assault was augmented either because of the particular character of claimant’s job or because of the special liability to assault associated with the environment in which he or she must work.
Among the particular jobs that have. . . been held to subject an employee to a special risk of assault are those jobs. . . that merely subject the employee to increased and indiscriminate contact with the public, such as the jobs of streetcar conductor, bus driver [assault by a stranger], taxi driver. . . .

Larson’s Workers’ Compensation Law, Chapter 8, section 8.01(1)(a) [2006]
The assault in the instant case was for a private reason.  Claimant’s employment was not a contributing factor to the assault.  Claimant has failed to prove the injury on September 14, 2004 arose out of his employment.


Those cases dealing with dangerous environment and assaults as a street risk discussed in Larson’s Workers’ Compensation Law, Chapter 8, sections 8.01(1)(b) and (c) are not applicable to the instant case because there is no evidence the environment in which the incident on September 14, 2004 occurred was dangerous and claimant was not assaulted by a stranger.


If the incident would be characterized as horseplay, the following analysis is appropriate.  Ordinarily, horseplay is considered in the context of incidents involving co-employees.  See for example, Nelson v. Winnebago Industries, Inc., 619 N.W.2d 385 (Iowa 2000) which found that a claim for battery by co-employees was in essence a claim for damages covered by workers’ compensation and barred by the exclusive remedy in Iowa Code section 85.20.  Cases dealing with horseplay are generally discussed in the context of in the course of employment.  See Larson’s Workers’ Compensation Law, sections 23.01 and 23.07 [2006] and Lawyer and Higgs, Iowa Practice, Workers’ Compensation, section 6.8.  The decisions dealing with horseplay and dealing with an employee as a non-participating victim of horseplay involve incidents by co-employees.  Therefore, those decisions are not applicable to the facts of this case.  If as Larson suggests at section 23.07 that horseplay should be determined on an in the course of employment test, the incident here did not occur in the course of claimant’s employment because the incident was not part of any of claimant’s employment duties or an activity incidental to them.  

Claimant has failed to prove the injury he sustained on September 14, 2004, arose out of or in the course of his employment. 

Even if claimant had proved that his injury on September 14, 2004 arose out of and in the course of his employment, defendants have proved claimant’s claim would be barred by Iowa Code section 85.16(3).  The incident on September 14, 2004 was the willful act of Mr. Fisher.  The act by Mr. Fisher was directed specifically to the claimant.  As can be seen in Exhibit 30 there were various individuals in the area and what appears to be other bus drivers in the area and Mr. Fisher singled out the claimant.  Mr. Fisher was not a customer of the MTA.  Mr. Fisher was a personal acquaintance of claimant.  Mr. Fisher’s act was “ornery” or “mischievious” and was directed at claimant because Mr. Fisher and claimant were acquaintances.  

The case of Bingham v. Cole Construction Co., File No. 5010277, (App. August 28, 2006) involved an assault by a co-employee and is factually and legally distinguishable from the instant case.  
All issues regarding claimant’s claim for benefits from the September 14, 2004 injury are accordingly moot.  The discussion that follows relates to the September 26, 2005 injury unless otherwise indicated.  

The first issue to be resolved is whether claimant sustained an injury on September 26, 2005 which arose out of and in the course of employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

As of September 26, 2005 claimant clearly had a pre-existing condition either from the incident on September 14, 2004, or from a spinal stenosis.  Claimant had had continuing complaints of low back pain and leg pain after September 14, 2004, but had returned to full‑duty work at the MTA by September 2005.  It was after September 26, 2005 that claimant again sought medical treatment and was referred to Dr. Pollack.  Claimant has consistently attributed symptoms after September 26, 2005 to driving the bus on September 26, 2005.  Dr. McGuire and Dr. Stoken opined that claimant sustained a material aggravation on September 26, 2005.  In effect, Dr. Pollack thought it was logical from a cause and effect relationship that the events on September 26, 2005 could have caused an injury.  Although defendants do not have the burden of proof, there are no contrary medical opinions in the record.  Claimant has proved that he sustained an injury on September 26, 2005 that arose out of and in the course of his employment in the form of a material aggravation of a pre-existing condition. 
The next FILLIN   \* MERGEFORMAT  issue to be resolved is whether the alleged injury is a cause of temporary disability and, if so, the extent.  

The law regarding burden of proof is applicable but will not be repeated. 

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 

Dr. McGuire took claimant off work on September 28, 2005 because of the aggravation.  Claimant has not worked since September 28, 2005.  Claimant received medical treatment after September 28, 2005 including treatment by Dr. Pollack.  Claimant is entitled to temporary disability benefits.  Dr. Pollack who treated claimant opined that the irritation (aggravation) claimant sustained on September 26, 2005 would have ended within two to three weeks after the epidural steroid injection on November 3, 2005.  After that time, it appears that claimant’s inability to work was due to his underlying condition.  It is noted Dr. McGuire thought claimant was at maximum medical improvement on October 31, 2005 but that was before the epidural steroid injection by Dr. Pollack on November 3, 2005.  Claimant has failed to prove he is entitled to temporary benefits beyond November 24, 2005 (three weeks after November 3, 2005).  Claimant is entitled to temporary disability benefits for the period September 26, 2005 through November 24, 2005.  Because as will be discussed below claimant has failed to prove the September 26, 2005 injury caused a permanent disability the temporary disability benefits are temporary total disability benefits.  

The next FILLIN   \* MERGEFORMAT  issue to be resolved is whether the alleged injury is a cause of permanent disability.
The law regarding burden of proof and causation cited above is applicable but will not be repeated.  
There is no real evidence that suggests that the injury on September 26, 2005 is the proximate cause of claimant’s psychological condition if in fact the psychological condition is a permanent disability.

Dr. McGuire thought claimant had five percent permanent partial impairment due to the compression fracture.  It appears the compression fracture predates the injury on September 26, 2005.  Dr. McGuire opined that the spinal stenosis observed on the October 2005 MRI was not caused by driving a bus on September 26, 2005.  Dr. Covert related claimant’s chronic pain to the September 14, 2004 incident although it is noted the first apparent time that he made note of low back pain was October 24, 2005.  Claimant had radicular or left leg pain prior to September 26, 2005.  Dr. Stoken, a one‑time evaluating doctor, opined that the claimant sustained a permanent partial impairment due to the September 26, 2005 injury.  However, Dr. Stoken’s rating for the impairment from the September 26, 2005 injury was for chronic low back pain.  Because claimant had had pain beginning September 14, 2004 that by his own testimony never went away and he received treatment for pain from Dr. McGuire in May 2005, it appears claimant may have had chronic pain before September 26, 2005.  This makes Dr. Stoken’s opinion on causation suspect.  Dr. Pollack opined that the events on September 26, 2005 caused no structural change in claimant’s back.  Dr. Pollack’s explanation is consistent with facts in this case and he convincingly explained why the aggravation on September 26, 2005 resulted in only a temporary disability.  The greater weight of medical evidence suggests claimant sustained no permanent disability as a result of the September 26, 2005 injury.  Claimant has failed to prove the September 26, 2005 injury caused a permanent disability.  Accordingly, the issue of claimant’s industrial disability from the September 26, 2005 injury is moot. 
The last issue to be resolved is whether the defendants are liable for the medical expenses other than the treatment on November 3, 2005 and for treatment by Dr. Nelson and, if so, which insurance carrier is liable. 
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

As discussed above claimant sustained an injury on September 26, 2005 and the injury caused only a temporary disability.  Dr. Pollack explained that three weeks after November 3, 2005 (or November 24, 2005) medical treatment was for claimant’s underlying condition.  That underlying condition was either degenerative or a result of the incident on September 14, 2004, found above not to be compensable.  Defendants are not liable for any treatment by Dr. Pollack after November 24, 2005.  Because Dr. Pollack did not refer claimant to Dr. Nelson until October 2006, that treatment was after claimant’s temporary aggravation from the September 26, 2005 injury.  It is also noted Dr. Nelson recorded when he saw claimant that claimant attributed his pain to the September 14, 2004 incident.  Defendants are not liable for the treatment by Dr. Nelson. 

ORDER

THEREFORE, it is ordered:

For File No. 5017534 (injury date September 14, 2004):

That claimant shall take nothing from these proceedings.

That claimant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

For File No. 5017535 (injury date September 26, 2005):
That MTA and United Heartland Insurance are to pay unto claimant temporary total disability benefits for the period September 27, 2005 through November 24, 2005 at the rate of five hundred thirty-two and 67/100 dollars ($532.67).

That MTA and United Heartland Insurance shall pay accrued weekly benefits in a lump sum.

That MTA and United Heartland Insurance shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That MTA and United Heartland Insurance shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That MTA and United Heartland Insurance shall pay the costs of this matter pursuant to rule 876 IAC 4.33.
Signed and filed this __24th __ day of April, 2007.

   ________________________







    CLAIR R. CRAMER
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