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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

MYRL MURPHY,
  :



  :     File Nos. 1231867, 1232498


Claimant,
  :
  
        1232499


  :

vs.

  :



  :            A R B I T R A T I O N

WAL-MART STORES, INC.,
  :



  :                  D E C I S I O N


Employer,
  :


Self-Insured,
  :         


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a consolidated contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Myrl Murphy, sustained stipulated work injuries in the employ of self-insured defendant Wal-Mart on August 25, 1997 (File No. 1232498), December 24, 1997 (1232499) and May 13, 1998 (1231867), and now seeks benefits under the Iowa Workers’ Compensation Act.

This case was heard and fully submitted in Council Bluffs, Iowa, on February 22, 2001.  The record consists of Murphy’s testimony and joint exhibits 1-7.

ISSUES

STIPULATIONS:

1. Murphy sustained injury arising out of and in the course of employment on each date alleged.

2. The 1997 injuries did not cause temporary disability; the 1998 injury did.

3. Murphy was off work the time he claims as temporary disability: May 14 – May 21, 1998.

4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing May 22, 1998.

5. The correct rate of weekly compensation in each file is $187.07.

6. Entitlement to medical benefits is not in dispute.

7. Wal-Mart paid .571 weeks of benefits at the rate of $187.11.

ISSUES FOR RESOLUTION:

1. Extent of temporary disability.

2. Whether the injury, or any of them, caused permanent disability.

3. Extent of industrial disability.

FINDINGS OF FACT

Myrl Murphy, age 39 at hearing, had a history of back injuries, apparently minor, before taking work as a floor maintenance worker in September 1996 for defendant Wal-Mart, a nationally known chain of large discount department stores.

In July 1997, Murphy hurt his back for the first time at Wal-Mart (this is not a litigated claim) while moving shelves.  He was treated and released without lost time and the injury fully resolved.

In August 1997, he twisted his back when a motorized floor stripper “got away” from him.  He lost no time from this incident and continued normal employment.

On December 24, 1997, Murphy’s back “went out” on him while unloading merchandise from a truck.  He was taken to a hospital emergency room, but, once again, lost no time from work.  Subsequently, Murphy says, his back become sore with exertion more easily than before.

In January 1998, Murphy sustained an electric shock injury which is not a part of this litigation.

On May 13, 1998, Murphy was carrying rugs down a flight of stairs when he slipped and “jarred” his back.  He was seen by a Dr. F.A. Jones, who kept him off work for seven days.  Murphy then returned to light duty work, but was discharged on June 23, 1998, in a dispute over working with certain chemicals.  Since the May incident, Murphy claims that his back gets sore and tired if he lifts or carries more than 15 to 20 pounds.

Murphy did not return to Dr. Jones after May 21, 1998, when chart notes show he was “much better.”  Dr. Jones noted: “A little residual stiffness and soreness to the paravertebral lower lumbar musculature but otherwise the exam is completely normal."  (Joint Exhibit 1, page 2)

No physician has rated impairment.  No physician has imposed activity restrictions.  Murphy’s family physician, Dr. Kelli Woltemath, signed off on an October 12, 1999, letter from defense counsel summarizing her opinions as expressed in an earlier telephone conversation.  According to Dr. Woltemath, Murphy has a chronic and preexisting low back problem with documented degenerative arthritis, he aggravates that condition from time to time with exertion, likely including the three injury claims here.  Dr. Woltemath cannot point to any permanent injury resulting from any of these claims, and no permanent work restrictions have been placed.

No contrary expert opinion is shown of record.

CONCLUSIONS OF LAW

Murphy has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).

The undisputed medical evidence in this case establishes that the three work injuries under review may have temporarily aggravated Murphy’s degenerative condition, but there is no credible evidence of permanent disability.

In the absence of permanent disability, Murphy’s temporary disability is compensable as “temporary total disability “under Iowa Code sections 85.33(1) and (2), rather than as “healing period” under section 85.34(1).  Under Iowa Code section 85.32, temporary total disability that does not exceed fourteen days of incapacity commences on the fourth day of disability after the injury.  Accordingly, Murphy has been paid all the benefits to which he is entitled.

ORDER

THEREFORE, IT IS ORDERED:

Murphy takes nothing further.

Costs are taxed to Murphy.

Signed and filed this ___________ day of April, 2001.

   ________________________
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