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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROXANNE BISBEE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5030896
SCHENKER LOGISTICS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

CNA CLAIMSPLUS,
  :



  :


Insurance Carrier,
  :                Head Note Nos.:  1700; 1800; 

Defendants.
  :
        1801.1; 2500
______________________________________________________________________

STATEMENT OF THE CASE

Roxanne Bisbee, claimant, filed a petition in arbitration seeking arbitration benefits against Schenker Logistics, employer, and CNA ClaimsPlus, insurer, both as defendants, arising out of a work injury which occurred on March 12, 2009.  The case was heard on April 19, 2012, in Des Moines, Iowa, and considered fully submitted as of May 9, 2012, upon the simultaneous filing of briefs. 

The evidence in this case consists of the testimony of claimant; David Allen Bisbee, joint exhibits 1 through 28.

ISSUES

The parties stipulate that claimant sustained a left long finger injury.  Claimant was paid six percent on a scheduled member basis.  The claimant alleges additional sequelae of a left shoulder injury.  Defendants deny that claimant sustained a left shoulder injury arising out of a work injury on March 12, 2009.  

Whether the alleged left shoulder injury is a cause of permanent disability, and if so;

The extent of claimant’s industrial disability;

Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant;

The appropriate date of the commencement of permanent partial disability benefits if any are awarded;
Whether the alleged left shoulder injury is a cause of temporary disability from May 7, 2009, through September 29, 2011; and,
Whether defendants are entitled to a credit under Iowa Code section 85.38(2).
STIPULATIONS

The stipulations of the hearing report are adopted herein.  Claimant stipulates that a six percent award was paid.  The parties agree claimant’s gross earnings at the time of her injury were $378.11 and claimant was married and entitled to 2 exemptions.  The parties agree that the benefit rate would be $265.05.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Claimant Roxanne Bisbee is a 39-year-old person at the time of the hearing.  On March 12, 2009, claimant was married and had one minor child.  Her educational background includes high school through the 10th grade and a nurse’s aide certificate.  

She worked as a home health aide, which would require her to enter client homes and assist those clients with activities of daily living including helping clients transfer from bed to chair or chair to the bathroom. 

She began work at defendant employer in 2008.  She was a case picker.  This position required reaching higher than her shoulder level.  She would replace batteries, reset charging machines, and check battery acid levels. 

Her past medical history includes a diagnosis and treatment of cancer, plantar fasciitis, and asthma.  Claimant had no restrictions arising out of those illnesses prior to the work injury on March 12, 2009.  On March 12, 2009, claimant was pulling on a pole, and fell.  As she was falling, she tried to catch herself with her hand and hurt the middle long finger.  She also reported hitting the right side of her face and ear when she hit the ground.  (Exhibit 15, page 1) 

On March 13, 2009, claimant was seen in the Occupational Health Department of Mercy Health for pain in her left long finger.  (Ex. 1, p. 1)  An x-ray of the finger showed a volar plate fracture.  (Ex. 2, p. 1)  On March 13, 2009, claimant was given a work restriction which limited claimant from gripping/twisting, fine manipulation, reach out, push/pull, and reach above the shoulder with the left.  (Ex. 1, p. 2)  Claimant argues that this restriction was for her left shoulder as well as the fractured long finger, but the diagnosis at the top of the report references the fracture only.  (Ex. 1, p. 2)  Additionally, there is no mention of the shoulder in the corresponding medical visit note.  (Ex. 1, p. 1)

Claimant was referred to Curtis M. Steyers, M.D., at Steindler Orthopedic Clinic for further treatment and evaluation.  (Ex. 3)  In the pain diagram, claimant identified pain from the left finger up to the upper bicep.  (Ex. 3, p. 1)  Dr. Steyers recommended hand therapy.  (Ex. 3, p. 4)  On May 12, 2009, Dr. Steyers documents the first report of claimant’s left elbow, arm and shoulder pain.  (Ex. 3, p. 7)  Dr. Steyers recommended claimant seek out a shoulder and elbow specialist.  He also noted that claimant’s left long finger had healed, she had full motion with minimal limitations and no work restrictions with respect to the use of her left hand.  (Ex. 3, p. 8)  Dr. Steyers assessed a six percent impairment of the left long finger.  (Ex. 3, p. 18) 

On May 5, 2009, claimant took herself to the emergency room because of increased pain in her shoulder.  She was diagnosed with myofascial pain and given Vicodin and Tylenol.  Dr. Steyers wrote that “[s]he presented to the Mercy Hospital ER on May 15 because of shoulder and arm pain.  She received a diagnosis of lateral epicondylitis and probable carpal tunnel syndrome.”  (Ex. 3, p. 7)  

On May 14, 2009, claimant returned to Occupational Health reporting left shoulder, arm and elbow pain.  She was diagnosed by Thomas Dean, P.A., as having myofascial pain secondary to overuse.  (Ex. 1, p. 3)  Mr. Dean’s work restriction form indicated zero use of the left side for gripping/twisting, fine manipulation, reach out, push/pull, and reach above the shoulder.  (Ex. 1, p. 3(a))  

On June 3, 2009, claimant was seen by Charles R. Buck, M.D. (Ex. 1, p. 5)  Claimant reported severe pain on her left side along with headaches.  Dr. Buck wrote:
Her most significant concern acutely was her left long finger, and she was seen in this clinic and a fracture was noted and she was referred to Dr. Steyers for ongoing care.  With careful questioning, she apparently had a significant interval period of no other symptoms other than her finger until when she noted the onset of pain in initially her elbow and upper arm area.  She states at the visit with Dr. Steyers, he told her it may have been related to her finger.
(Ex. 1, p. 5)

On examination, Dr. Buck found claimant had:
OBJECTIVE FINDINGS:  She has exquisite tenderness to superficial palpation in the left paracervicals and upper medial trap region.  She is tender in the upper medial scapular region.  Cervical compression sign is weakly positive on the left with pain radiating laterally to the tip of her acromion.  She has limited abduction of her shoulder to 90 degrees, complaining bitterly of left neck pain.  Internal rotation is associated with severe medial arm pain.  She has no well localizing tenderness about the glenohumeral joint region of her shoulder.  There is no crepitance.  No swelling, deformity, or bruising.  Similarly, her elbow, she has diffuse tenderness especially laterally.  She has a positive Tinel’s at the ulnar nerve.  Tinel’s at the wrist is negative.  She has full range of motion of her wrist and hand except for her long finger which is tender where she had the fracture.  Sensation is intact.  Pulses are normal.  Reflexes in her upper extremities are equal and active.
(Ex. 1, p. 5)

On June 4, 2009, claimant was released to work with no use of her left arm by Dr. Buck, but Dr. Buck did not believe the left shoulder injury was related to the work injury of March 12, 2009 because of the symptom free period between March 13 and late April 2009.  (Ex. 1, p. 6)  Subsequent radiographic tests showed only mild degenerative disease of the cervical spine leading Dr. Buck to conclude claimant had sustained myofascial pain only.  (Ex. 2, pp. 2-4; Ex 1, p. 6)
It is my opinion that this patient had myofascial pain affecting her left upper extremity.  The etiology of this is uncertain.  The significant symptom-free interval between the incident of injury on March 13, 2010, and onset of these symptoms in late April 2009 or 4 to 6 weeks thereafter is inconsistent with this condition having been associated with that incident of injury.  I therefore did not think that these left upper extremity symptoms are related.  We did not find evidence of lateral epicondylitis as noted by Dr. Langland at our evaluation in early June 2009.  I do not see any information in his record that would directly connect her symptoms at his visit with the incident in early March.  It is not clear his basis for overuse disorder as there is no description of what constituted overuse.
(Ex. 1, p. 11)
On June 5, 2009, Ann Alexandra of defendant insurance, notified claimant that claimant worked up to May 7, 2009, and that the defendant employer would not cover medical bills or time lost due to an elbow or left shoulder injury.  (Ex. 16)  Claimant was told that there were no one-handed jobs there and that all the restricted jobs were filled.
On June 22, 2009, claimant was seen by Deborah L. George, M.D., at Mount Vernon Family Practice.  (Ex. 4, p. 1)  Claimant was depressed and angry at the lack of treatment she was receiving.  She described her left elbow pain as developing toward the end of treatment.  (Ex. 4, p. 1)  Dr. George recommended that claimant seek assistance from Dr. Stier at Steindler Orthopedic Clinic. 

On June 23, 2009, claimant was seen at the Steindler Orthopedic Clinic by John C. Langland, M.D., for evaluation of the shoulder.  Claimant’s pain drawing was similar to the pain drawing of May 12, 2009, except the pain in the right arm appears to be more severe.  (Ex. 3, p. 10)  In her report to Dr. Langland, claimant reported that the onset of left shoulder and elbow pain began during rehabilitation:
She does not recall any specific shoulder or elbow pain at that time, but after doing some rehab on her hand she started developing a lot of lateral elbow pain, as well as lateral shoulder pain.  It is quite different now.  She points to the area of the lateral epicondyle as the area of maximum pain, as well as over the lateral shoulder.
(Ex. 3, p. 11)

Dr. Langland diagnosed claimant with left shoulder overuse disorder and left lateral epicondylitis.  (Ex. 3, p. 12)  On August 4, 2009, claimant received injection therapy to alleviate her shoulder and arm pain.  (Ex. 3, p. 13)  MRI results of September 18, 2009, showed claimant had a mild bursitis.  (Ex. 3, p. 16)  Claimant wanted to have an arthroscopic exam but Dr. Langland thought that based on the MRI results she may have a cervical issue.  (Ex. 3, p. 15)  Claimant was then referred to Dr. Abernathey.  This was the last time she was seen by Dr. Langland until 2011.   

On November 23, 2009, claimant presented to Chad Abernathey, M.D., for a neurosurgical consult.  (Ex. 5, p. 2)  Dr. Abernathey ordered an MRI which did not show any “obvious structural abnormality” and recommended conservative treatment.  (Ex. 5, p. 3) 

On January 7, 2010, claimant returned to Mount Vernon Family Practice where she saw Emily Appleton, PA-C.  (Ex. 4, p. 3)  During this visit, she reported that the pain in her left shoulder and elbow developed “a couple of days” after the fall on March 12, 2009.  (Ex. 4, p. 4)  Claimant reported pain in both the right and left shoulder.  Upon examination, claimant demonstrated the following:
She is unable to elevate her shoulders beyond 90 degrees both laterally and in front of her.  She has a lot of pain with internal and external rotation of the shoulder.  Hurts just to try to reach across to her other shoulder.  She does that very gingerly.  She does have pain and sensitivity with very light touch around her shoulders, neck, and in between her shoulder blades.  Unable to elicit biceps reflexes bilaterally.  Her grip strength is weak bilaterally.  Says it burns in the deltoid region when she does that.
(Ex. 4, p. 5)  

Claimant then saw Robert J. Struthers, M.D., at the request of Ms. Appleton.  (Ex. 6, p. 5)
She has pain which is quite a bit more diffuse in the area of initial injury.  She has multiple tender spots with otherwise completely normal neurologic examination.  Her symptoms fall more into a chronic pain, fibromyalgia syndrome.
(Ex. 6, p. 8) 

During a March 29, 2010, visit, claimant reported that she was in so much pain in her shoulders she could not tolerate water from a shower on her back.  (Ex. 4, p. 6)  Ms. Appleton wrote a note that claimant has sustained chronic shoulder pain since her fall of March 12, 2009, along with insomnia and depression.  (Ex. 4, p. 7) 

Claimant saw Fred J. Pilcher, D.O., another recommendation of Ms. Appleton on July 19, 2010.  (Ex. 6, p. 12)  Dr. Pilcher was uncertain of the cause of claimant’s complaints but recommended an arthroscopic evaluation.  The focus seemed to be on the left shoulder.  (Ex. 6, p. 11)  The arthroscopic evaluation was delayed because the shoulder injury was not accepted by workers’ compensation.  (Ex. 6, p. 12)  On July 27, 2010, Dr. Pilcher signed a letter written by Darwin Bunger, claimant’s attorney, agreeing that the shoulder injury was more likely than not related to claimant’s March 12, 2009, work injury.  (Ex. 6, p. 15)  Upon review of the records, Dr. Pilcher noted that the injury was marked “not work related” on two different forms and thus changed his opinion.  (Ex. 6, p. 17)  Claimant asserts she did not fill out the first form, but that her husband did.  (Ex. 6, p. 4)  Claimant did admit to filling out Exhibit 6, page 12.
In a letter to claimant’s counsel, Dr. Langland opined that claimant’s left shoulder problems were related to her work injury.  He wrote:
This is in response to our phone conversation.  I have not seen Roxanne for quite some time but looking back through her chart and reviewing her history from the chart I feel that her elbow and shoulder symptoms began after physical therapy was started for her finger.  I believe that these were secondary to an overuse disorder from her finger rehab.  There is also a possibility that she may have suffered a low-grade injury to her shoulder  when she fell, but which did not manifest itself for a few weeks.  Despite how this overuse occurred I feel that it is connected to her hand injury.  If you have any further questions, please feel free to ask.
(Ex. 9)

Ms. Appleton, however, found that claimant’s shoulder pain started the day after the fall:
She did break her left 3rd finger at the knuckle.  The following day she started developing pain in that left shoulder and has now been having ongoing problems for the last 2 years with her shoulder.
(Ex. 11)
Claimant’s testimony in her deposition set the start date of her shoulder pain at approximately two weeks after the fall.  (Claimant’s Deposition, p. 29)  David Bisbee, claimant’s husband, testified that her shoulder pain developed approximately three weeks after the fall. 

Jacqueline Stoken, D.O., was retained to provide an opinion for the claimant.  (Ex. 13)  According to the history notes of Dr. Stoken, claimant “felt severe pain in her left middle finger and her left shoulder as this [the fall] occurred.”  (Ex. 13, p. 1)  Dr. Stoken determined claimant had sustained a shoulder, elbow and long finger injury on the left hand.  (Ex. 13, p. 15)  Dr. Stoken determined that the shoulder injury occurred from the fall and “undue strain on the left shoulder.”  (Ex. 13, p. 16)  Dr. Stoken assessed claimant as having sustained ten percent impairment to the left upper extremity due to deficits in range of motion.  (Ex. 13, p. 15)  Dr. Stoken also advised that claimant refrain from work at or above shoulder level.  (Ex. 13, p. 16)  

Claimant returned to Dr. Langland on March 29, 2011, reporting that her neck and elbow pain had subsided but her left shoulder pain persisted.  (Ex. 3, p. 20)  On examination, her elbow had excellent range of motion and the lateral epicondyle was no longer tender.  However, her shoulder exhibited signs of impingement.  (Ex. 3, p. 20)
EXAM:  Evaluation of her left shoulder today reveals her active forward flexion is still good at about 170°.  She abducts to 160°, external and rotates to 90°, internally rotates to 70°, so she has not gotten stiff at all.  Impingement I and II signs are both strongly positive.  She also has some mild tenderness over her AC joints in addition to the triceps strength.  Speed, Yergason and O’Brien tests are negative.  Cross chest adduction is mildly tender.  There is no gross instability in her left shoulder.  Sulcus sign is negative.
(Ex. 3, p. 20)

Another injection was administered and new diagnostic studies were ordered.  (Ex. 3, p. 20)  The x-rays showed only mild degenerative changes in the AC joint (Ex. 3, p. 21) and an MRI showed “diffuse rotator cuff tendinopathy with some impingement changes . . . and some tearing of her anterior labrum.”  (Ex. 3, p. 22; Ex. 8, p. 1)  Dr. Langland recommended claimant undergo a left shoulder arthroscopy with decompression acromioplasty.  (Ex. 3, p. 22)  Claimant underwent the shoulder scope on May 11, 2011.  (Ex. 7, p. 1)  Dr. Langland noted that the joint was normal but she had an extensive amount of bursitis in the subacromial space and a thickened plical shelf.  (Ex. 7, p. 2)

In August 30 2011, claimant returned to Dr. Langland for a three month follow up.  (Ex. 3, p. 27)  Claimant appeared to be doing “very well.”  (Ex. 3, p. 27)
EXAM:  Evaluation of the left shoulder today reveals the skin appears benign.  She does have some tenderness over the anterior lateral acromion.  I did not feel any defects in her deltoid.  Her forward flexion is up to 175.  She abducts to 165, externally rotates to 90, internally rotates to 80.  Deltoid is 5/5.  Supraspinatus, posterior cuff, anterior cuff, biceps and triceps are 5/5.
(Ex. 3, p. 27)

When she returned in September, however, she had a flare up and Dr. Langland recommended claimant stay away from repetitive overhead reaching.
She should stay away from repetitive overhead reaching.  I have provided her a work restriction with only occasional overhead reaching with the left side.

(Ex. 3, p. 28)

Claimant returned to Dr. Langland on March 20, 2012, with both left and right shoulder complaints.  Dr. Langland attributed the left shoulder pain to an overuse syndrome and claimant referenced “doing a fair amount of work at home and cleaning.”  (Ex. 3, p. 31)  Her range of motion was good, she had good strength, but she had some positive impingement signs and mild tenderness over the subacromial area.  (Ex. 3, p. 31) 

Claimant testified that she has made other efforts to find jobs, but has settled on pursuing a position as a rape crisis advocate.  She is currently working as an unpaid volunteer and hopes to transition into a paid position at the end of the volunteer period, which is approximately two years.
Claimant is currently suffering depression and bases the depression on the work injury and the subsequent care.  Ms. Appleton has been treating claimant for depression and claimant is currently doing well on her medication.  

Ms. Appleton opines that claimant's chronic pain in her left shoulder has resulted in insomnia and depression and that claimant's inability to work has "greatly contributed to her depression and insomnia."  (Ex. 4, p. 8; Ex. 11)
Mr. Bisbee testified on behalf of his wife.  The two have been married for six years.  Mr. Bisbee described a marked change in his wife after her injury.  Before, she was a very outgoing individual with an active lifestyle which included waterskiing, kayaking, canoeing, and hunting.  Claimant kept a clean home and made sure the meals were prepared. 

Since her injury, this has all changed drastically.  Mr. Bisbee must cook, do the laundry, prepare the beds, vacuum, and gather wood.  

Mr. Bisbee was unimpressed with Dr. Buck's care and his demeanor.  Claimant would leave Dr. Buck's with more pain than she when she went to work and would be too distraught and too upset to return to work.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The problem with claimant’s assertion of left shoulder injury arising out of her work injury of March 12, 2009, is the varying dates she provides as the onset of the injury.  On March 13, 2009, claimant was seen in the Occupational Health Department for the left finger only.  The first record of left shoulder and arm injury occurs in the records on May 12, 2009.  When claimant saw Dr. Langland, she reported not having any specific recollection of shoulder pain at the time of her injury, but that it developed during rehab.  Ms. Appleton, claimant’s family care provider, noted that claimant’s shoulder pain started the day after claimant’s fall.  Dr. Stoken wrote in her records that claimant reported left shoulder pain at the time of her injury.  In her deposition testimony, claimant testified that the start date of her shoulder pain was two weeks after the fall.  David Bisbee testified that the start date of the shoulder pain was three weeks after the fall.  In the notes of Dr. George, claimant’s onset of shoulder pain was at the end of the treatment.  

During testimony, claimant admitted that physical therapy prescribed during March, April and May was for the hand and that many times, therapy exercises were conducted with claimant’s arm on a table.  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The most compelling evidence that claimant sustained a left shoulder disability arising out of the March 12, 2009, work injury is that of Dr. Langland.  Dr. Langland treated claimant specifically for left shoulder pain.  Based primarily upon claimant’s oral report that the pain started during rehabilitation, Dr. Langland adopted an overuse theory.  Dr. Buck, a medical professional that is often used by defendants, offers a different opinion.  Based on the two month delay in symptomatology, Dr. Buck does not find a causal connection between the left shoulder problem and the work injury.  Dr. Buck does not address the overuse theory.  Dr. Stoken’s and Pilcher’s opinions are not helpful.  Dr. Pilcher’s opinions were changed primarily because of documentation on two forms indicating that the injury was not work related.  Dr. Stoken’s opinions appear to be based on inaccurate accounting of the incident and pain problems as well (the very same argument used by the claimant to disqualify Pilcher’s opinions should be applied to Dr. Stoken’s opinions).  

The evidence, viewed as a whole, tends to support a finding that claimant began suffering shoulder pain sometime between March 12, 2009, and May 12, 2009.  Claimant was not using her left shoulder for work at that time given her left hand work restrictions.  It is more likely than not that claimant’s left shoulder pain, which did not exist prior to the March 12, 2009, injury arose out of the work injury on March 12, 2009, either because of overuse in rehabilitation or, as Dr. Langland said, from a low grade injury sustained when she fell on March 12, 2009.

Therefore it is found that there is sufficient evidence to find claimant’s left shoulder pain is related to claimant’s March 12, 2009, work injury.  

The next issue is that of temporary disability.  Claimant was terminated from defendants’ employ on May 7, 2009.  (Ex. 16)
An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

Because the shoulder injury is found to be causally related, claimant is entitled to healing period benefits for time off of work due to the shoulder injury.  Claimant left the employ of defendant employer because it did not accept the left shoulder or arm injury as work related.  Claimant could have returned to work with restrictions, but claimant is there was no work available to her.  Healing period benefits last until one of three events occurs.  

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Only Dr. Stoken appears to have opined about a maximum medical improvement date.  She sets the maximum medical improvement date as of October 1, 2011, although without any explanation as to why.  (Ex. 13, p. 16)  This corresponds closest with one of the last visits claimant had with Dr. Langland.  (Ex. 3, p. 29)  Dr. Langland released claimant to return to work on September 29, 2011.  (Ex. 3, p. 29)  Therefore, it appears that the maximum medical improvement date for claimant would be September 29, 2011.  She would be entitled to healing period benefits from May 7, 2009, up to September 28, 2011.  The commencement date of permanent partial disability benefits would be September 29, 2011.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant has been given work restrictions of no overhead use of the left arm and only occasional lifting by Dr. Langland.  Claimant testified that she has looked for work but not received any job offers.  Currently she is serving as a volunteer and hopes to turn the volunteer position into a full time job.  Based on her volunteer service, it appears claimant is capable of working a counseling position or some other type of desk job.  It is probable that claimant could do light duty work that required only minimal lifting and no overhead work.  Claimant’s attempts to look for work do not appear serious.  She has found a career that she wants to pursue and has not looked for other paying work since.  While the type of work claimant is pursuing is admirable, the fact that she is unemployed does not give rise to a higher industrial disability award.  It merely proves that claimant is capable of retraining and possibly being fully employed at the end of her volunteer period.  

Based on the foregoing factors it is found that claimant’s industrial loss is 40 percent.
ORDER
THEREFORE IT IS ORDERED 

That defendants are to pay unto claimant two hundred (200) weeks of permanent partial disability benefits at the rate of two hundred sixty-five and 05/100 dollars ($265.05) per week from September 29, 2011.

That claimant is entitled to healing period benefits from May 7, 2009, up to September 28, 2011.  

That claimant’s medical expenses itemized in Exhibit 26 are causally connected to the work injury sustained on March 12, 2009.  

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ____19th____ day of June, 2012.
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