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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

BRANDON MEEK,
  :



  :                  File No. 5029817


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N

JOHN DEERE DAVENPORT WORKS,
  :



  :                         


Employer,
  :                Head Note No.: 1100

Self-Insured,
  :                                   


Defendant.
  :

___________________________________________________________________

STATEMENT OF THE CASE

Claimant Brandon Meek has filed a petition in arbitration and seeks workers’ compensation benefits from John Deere Davenport Works, employer, self-insured defendant.


This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on August 31, 2012 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 20; defendant’s exhibits A through L as well as the testimony of the claimant, Jamie Meek and Lloyd Luke, M.D.

ISSUES


The parties submitted the following issues for determination. 


Whether the claimant sustained an injury on June 8, 2009 which arose out of and in the course of his employment; 


Whether the injury was the cause of any disabilities;


Whether the claimant is entitled to temporary total disability/healing period from June 8, 2009 through September 9, 2011;

The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);


The commencement date for the payment of permanent partial disability benefits;


Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27;


Whether the claimant is entitled to payment of an independent medical evaluation pursuant to Iowa Code section 85.39;


Whether the claimant is entitled to alternate medical care as recommended by Dr. Jeffrey Coe pursuant to Iowa Code section 85.27; and


Whether the claimant is entitled to payment of penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT


The undersigned, having considered all of the testimony and evidence in the record, finds:


The claimant at the time of the hearing was 41 years old.  He obtained a GED in 1991.  The claimant served in the United States Coast Guard until 1998.  The claimant has worked as telephone sales representative for two years in addition to his service in the Coast Guard.  The claimant began working at John Deere in 2004.  Initially he was employed as a CNC operator or a fabricator.  Beginning May 2005 the claimant began working as an assembler.  Claimant’s job required frequent lifting up to 30 pounds and the use of wire cutters and torque wrenches.  The claimant was also required to work in awkward positions in assembly.  The work was busy enough that there was no point during the day where he was not performing physical tasks for his job. 

On June 8, 2009, the claimant felt some back pain while he was positioned awkwardly on his back assembling a cooling package.  He continued to work but noted increased pain while using the torque wrench and twisting.  After his break time he developed difficulty standing and walking and was assisted by a supervisor to the plant medical department.  The claimant was taken to Trinity Medical Center where x-rays were performed and medication was prescribed.  The claimant was treated conservatively with physical therapy and medication and underwent an MRI on June 29, 2009.  The MRI impression was broad based disc bulging right greater than left as well as degenerative disc disease at L5-S1.  The claimant also had mild right neuroforaminal narrowing.  The claimant was discharged from physical therapy on July 21, 2009 and referred for pain management on July 28, 2009.  For pain management the claimant saw Ronny Kafiluddi, M.D., who performed a diagnostic lumbar block and analgesic and muscle relaxant medication was prescribed.  Claimant was discharged from pain management as a result of a positive drug test.  Claimant saw Todd Ridenour, M.D., who recommended against surgery but did recommend a repeat lumbar MRI and additional physical therapy.  On February 2, 2010, another MRI was performed which revealed a right sided disc protrusion at L5-S1 causing neural foramina stenosis.

On July 12, 2010, claimant was seen at the University of Iowa Hospitals and Clinics complaining of pain radiating into the left leg that had become worse over time.  Another MRI was ordered and performed on August 5, 2010.  The MRI revealed:  

Impression:

1. L4- -L5 left far lateral disc bulge with left neural foramina stenosis.

2. L5-S1 right foraminal disc bulge with moderate right neural foramen stenosis.

(Ex. 14, p. 146)  Patrick Hitchon, M.D., recommended surgery on September 27, 2010.  


Dr. Hitchon performed surgery consisting of a lumbar laminectomy at L4-5 and a discectomy on the left side at L4-5 in October 2010.  Unfortunately, this did not resolve the claimant’s problems.  On November 30, 2010, the claimant underwent yet another MRI which revealed L4-L5 left post hemilaminectomy post-operative cavity causing bilateral foraminal stenosis and an L5-S1 bulge right greater than left.  The claimant was referred for pain management and underwent again diagnostic lumbar facet blocks.  

The claimant underwent an independent medical evaluation with Jeffrey Coe, M.D., Ph.D. on September 9, 2011.  Dr. Coe causally connects the claimant’s current back condition to the work injury of June 8, 2009, and opines the claimant has a 20 percent permanent partial impairment of the body as a whole.  He recommends the claimant restrict his activity to sedentary work.  Dr. Hitchon opined December 21, 2011 claimant was at maximum medical improvement and that claimant had a 10 percent permanent partial impairment of the body as a whole.  

On July 30, 2012, the claimant was seen at the University of Iowa Hospitals and Clinics by Foad Elahi, M.D., for pain management.  Dr. Elahi noted these diagnoses:

1. Low back pain (724.2)
2. Major component on his pain today is Musculoskeletal pain related to localized myofascial pain

3. Component of lumbar facet arthropathy pain

4. No radicular pain in this visit, no neurological deficit on this visit,

5. We are not sure about patient’s secondary gain at this time.

Mr. Meek is a 41-year-0ld male reported to me as a work-related injury, who presents with chronic lower back pain, with bilateral lower extremity pain as of physical examination and imaging findings are most compatible with secondary to multilevel disk degeneration and mild herniation with facet hypertrophy.

Also has:

Obesity, depression, panic disorder, he underwent an L4-5 discectomy in October 2010 who presents to the pain clinic for a follow up visit.  He was last seen on 2/19/12 with no pain procedure but recommended Continue current medications.

Also visited on 7-18-2011 in pain clinic where a left S1 joint injection was performed.  The patient reported through phone encounters that he did not received [sic] pain relieve [sic] from the injections performed

(Ex. 20, pp. 202-203)

The claimant complains of constant pain in both sides of his low back but describes the pain on the left is greater than the right.  He indicates the symptoms are made worse by lifting, bending or prolonged sitting or walking.  He attributes his gain in weight to inactivity as a result of his back condition.  The claimant has been using a cane for the past two years.  He acknowledges he can walk without it but because his legs sometimes give out he continues to use the cane.  


When the claimant was first seen in the medical department on June 8, 2009, Kevin Murphy, the safety manager, determined that the claimant’s injury was not work related.  The employer has a full-time physician, Jack Luke, M.D., to examine employees with medical complaints.  Dr. Luke did not see the claimant before Mr. Murphy made the determination that the claimant’s injury was not work related.  Mr. Murphy is not a physician.  At the time the claimant went off of work he made a claim for weekly indemnity payments indicating that the injury was not work related.  The claimant left blank the portion of the weekly indemnity form that asks to state when, where and how an accident occurred, if it occurred as a result of an accident.  The treating physicians in this case have not opined regarding causation.  Dr. Coe, the claimant’s independent medical evaluation expert, indicates that the condition is related to the work injury.  Dr. Luke testified for the defendant that he does not believe that it’s related.  Dr. Luke has never examined the claimant.  

REASONING AND CONCLUSIONS OF LAW


The first issue in this case is whether the claimant sustained an injury that arose out of and in the course of his employment on June 8, 2009.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


The record shows the claimant was performing physical labor in an awkward position when he began experiencing back pain.  The record shows that the claimant subsequently developed problems that were so severe that he had to be taken to an emergency room.  The temporal relationship between the claimant’s physical activity and the onset on his symptoms supports the opinion of Dr. Coe that the claimant’s back problem arose from claimant’s work injury.  Dr. Luke has never examined the claimant, although that opportunity existed at or near the time the claimant sustained his injury.  Such would have been very helpful in this case.  The undersigned concludes that the claimant has established his burden of proving he sustained an injury arising out of and in the course of his employment on June 8, 2009.

The next issue in this case is whether the injury was the cause of any disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Dr. Coe’s opinion that the claimant’s back condition is the result of the work injury has been accepted.  The record shows the claimant was unable to perform work and that his has sustained permanent impairment as a result of his work injury.  The claimant has proven he has sustained disability as a result of his work injury.


The next issue is the extent of claimant’s entitlement to permanent disability benefits.


Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).


A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).


The claimant has substantial physical impairment as a result of his work injury.  The claimant has limited education.  His work experience consists primarily of work that would require the claimant to perform physical activities that are beyond his current physical abilities.  Claimant has undergone surgery and extensive physical therapy.  Unfortunately, the claimant has not responded well enough to return to the labor market for his skills and physical abilities.  Considering these and all factors of industrial disability it is concluded that the claimant is permanently and totally disabled.  

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  The claimant in this case is seeking payment of medical bills incurred as a result of his claim denial.


The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).


The claimant has established that his back condition was a result of a work injury on June 8, 2009.  The defendant shall pay the claimant’s medical expenses pursuant to Iowa Code section 85.27.


The next issue is whether the claimant is entitled to a payment of an independent medical evaluation pursuant to Iowa Code section 85.39.


Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).


The claimant is entitled to a payment of the independent medical evaluation with Dr. Coe in the amount of $975 as well as the mileage for attending the evaluation in the amount of $192.51.


The next question is whether the claimant is entitled to alternate medical care consisting of the treatment recommended by Dr. Coe.


Dr. Coe recommends that the claimant continue to have conservative care with pain management specialist Dr. Callahan.  The record indicates the claimant is not currently a surgical candidate and that he continues to have problems as a result of his work injury that are causing him to experience continuing pain.  Therefore, Dr. Coe’s recommendation is consistent with the record in this case.  The claimant is entitled to continued care with Dr. Callahan to treat his work injury.

Finally, the last issue in this case is whether the claimant is entitled to penalties pursuant to Iowa Code section 86.13.


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.


Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  


Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.


Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  


When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).


The claimant argues that the employer failed to investigate this claim by having its own company physician examine the claimant contemporaneously with the denial of the claim and the onset of the injury.  It’s difficult to understand why that would not have been done in this case.  Dr. Luke is a well-qualified physician who could have easily have examined the claimant at or near the time of the alleged injury and been in an excellent position to determine whether the claimant’s complaints were consistent with a work injury.  Instead it appears the defendant summarily decided that the claimant’s condition was not work related based on no investigation of this case.  This is inconsistent with the employer’s duties as outlined in Iowa Code section 86.13.  Claimant also argues that the defendant failed to contemporaneously communicate the basis for denying the claimant’s claim for workers’ compensation.  There is no evidence in this case that the employer did contemporaneously communicate its reason for denial of the claim.  

It is concluded that the claimant is entitled to penalties pursuant to Iowa Code section 86.13.  The record shows the same events have occurred in several other cases like this one within the past year.  Therefore, it is concluded that the penalty should be in the range of 50 percent.  Therefore, the claimant is entitled to penalty of 50 percent of all benefits due at the time of the hearing which would be 116.143 weeks of benefits at the weekly rate of $542.66 or $63,026.16 less the $19,292.00 in stipulated credit for disability income pursuant to Iowa Code section 85.38.  The net is $43,734.00.  A penalty in the range of 50 percent would be $21,000.00.

ORDER


THEREFORE, IT IS ORDERED:


Defendant shall pay claimant benefits for permanent total disability commencing June 8, 2009, at the weekly rate of five hundred forty-two and 66/100 dollars ($542.66) for those periods for which the claimant remains permanently and totally disabled.


Defendant shall receive credit for nineteen thousand two hundred ninety-two and 00/100 dollars ($19,292.00) in disability income pursuant to Iowa Code section 85.38(2).


Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.


Defendant shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27 directly and shall reimburse claimant for those expenses he has personally paid.


Defendant shall provide medical care with Dr. Callahan to treat the claimant’s work injury.


Defendant shall reimburse the claimant for the independent medical evaluation with Dr. Coe in the amount of nine hundred seventy-five and 00/100 dollars ($975.00) and for his mileage incurred for that examination in the amount of one hundred ninety-two and 51/100 dollars ($192.51).  


Defendant shall pay claimant penalties pursuant to Iowa Code section 86.13 in the amount of twenty-one thousand and 00/100 dollars ($21,000.00).


Defendant shall pay the costs of this action pursuant to rule 876 IAC 4.33.

Signed and filed this ___31st _______ day of January, 2013.
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11 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


