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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARCO GOMEZ,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 5021291
BLACKHAWK FOUNDRY,
  :



  :                  REVIEW-REOPENING

Employer,
  :



  :                           DECISION

and

  :



  :

TRAVELERS INDEMNITY COMPANY,
  :



  :


Insurance Carrier,
  :           Head Note Nos.:  2905; 4000.2

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Marco Gomez, claimant, filed a petition in a review-reopening seeking workers’ compensation benefits from Blackhawk Foundry and its insurer, Travelers Indemnity Company, as a result of an injury he allegedly sustained on July 20, 2005 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Davenport, Iowa, on December 15, 2010.  The evidence in this case consists of the testimony of claimant, and claimant’s exhibits 1 through 13 and defendants’ exhibits A and D through G.
Defendants oral objection to claimant’s exhibit 4 because it was untimely served was orally overruled at the evidentiary hearing.  Defendants were allowed to submit rebuttal evidence.  Claimant submitted a letter from Dr. Ripperger dated December 27, 2010.  Defendants have agreed the letter was acceptable and it will be considered as defendants’ exhibit G.

ISSUES


Whether there has been a change of condition since the original arbitration hearing on June 30, 2008, that might entitle claimant to additional permanent partial disability under a review-reopening and, if so, 

The extent of claimant’s industrial disability; and
Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

The arbitration hearing in this matter was held on June 30, 2008.  (Exhibit 1, page 1)  The arbitration decision was filed July 29, 2008 (Ex. 1, pp. 1-21) and there was no appeal of it.  The July 29, 2008 arbitration decision states in relevant parts:  (exhibit references in the portions of arbitration decision set out below have been deleted to avoid possible confusion with exhibits in the instant proceeding).  
Marco Gomez, claimant, was born in 1971 making him 37 years old at the time of the evidentiary hearing.  He was born in Mexico City, Mexico and graduated from high school there.  He can read and write a little English.  He speaks English and testified in English at the evidentiary hearing without assistance or interpretation.  It is not entirely clear from the record when claimant came to the United States but because he began working for Blackhawk Foundry, defendant-employer, in 1996, and had worked as a cook at a restaurant before 1996, he must have come to the United States to work when he was in his early twenties.  

Claimant’s work history prior to beginning work for Blackhawk Foundry was working 45-50 hours per week as a cook at restaurants earning $10.00 to $10.25 per hour. 

Claimant began working as a production worker at Blackhawk Foundry in 1996.  Blackhawk Foundry is in the business of making castings for other manufacturers, mostly John Deere and Caterpillar.

….

Claimant testified that on July 20, 2005, he was separating scrap metal parts at Blackhawk Foundry when he experienced pain in the right elbow and right shoulder.  He had been doing this job for months and it required the repetitive use of both hands lifting parts weighing five to ten pounds.  At the time he was earning $13.69 per hour and usually worked 55 hours per week.

….

Claimant’s attorney sent him to Robert Milas, M.D., neurological surgeon, for an independent medical examination.  Dr. Milas saw claimant on August 13, 2007, took his history, did a physical examination of him and prepared a report dated August 13, 2007.  Dr. Milas formed impressions of:  deformity of the distal portion of the digits of the third and fourth digits of the right hand; bilateral carpal tunnel syndrome; and impingement syndrome of the right shoulder.  Dr. Milas also wrote that “the events at [claimant’s] place of employment are the direct cause of his condition of ill being.”  Dr. Milas thought that electrodiagnostic studies of the upper extremities as well as an MRI scan of the right shoulder was necessary to “note whether any of the above pathologies is correctible at this point.”  Dr. Milas recommended restrictions of light duty with a 20 pound “weight lifting restriction as well as restrictions prohibiting repetitive use of both upper extremities.”  Dr. Milas rated claimant’s permanent impairment of the right hand as 29 percent.  Dr. Milas also wrote in his report:

The patient would also have a 20% permanent partial impairment of the upper extremity for dysfunction of the median nerve below the midforearm level in each upper extremity which would translate to a 40% permanent partial impairment of the upper extremity which would translate to a 24% permanent partial impairment of the whole person.  Finally the patient would have a 5% permanent partial impairment of the right upper extremity for limitation of right shoulder abduction which would translate to a 3% permanent partial impairment of the whole person.  If one chose to add the individual impairments this would amount to a total of a 43% permanent partial impairment of the whole person.  If one chose to use the Combined Values Chart this would amount to a total of a 42% permanent partial impairment of the whole person.

Dr. Milas stated he used the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition in making his ratings.  

On August 15, 2007, claimant had an MRI of the right shoulder as directed by Dr. Milas and the doctor interpreting it formed impressions of:  moderate stenosis from hooking on the undersurface of the clavicle; cuff tendinosis without tear; and no significant interval change when compared to the report from prior study.  On August 30, 2007, Robert Chesser, M.D., reported on EMG/NCV testings and noted his assessment for the right upper extremity was normal and there was a mild slowing through the left carpal tunnel.  In a letter dated September 4, 2007 to claimant’s attorney Dr. Milas wrote that he had reviewed the MRI and the electrodiagnostic studies which confirmed left carpal tunnel syndrome but not right carpal tunnel syndrome but he felt claimant clinically had bilateral carpal tunnel syndrome and his opinion of disability remained the same.  Dr. Milas also wrote in his September 4, 2007 letter he felt “it will be extremely difficult for the patient to find any meaningful employment with these combined injuries.”  

….

Claimant testified to the following at the evidentiary hearing on June 30, 2008.   He continues to work at Blackhawk Foundry.  He is a fork truck driver earning $13.69 per hour.  He still works one day a week as a cook at a restaurant.  He wants alternate care for his bilateral carpal tunnel syndrome by William Irey, M.D., and for his right shoulder condition by Richard Ripperger, M.D.  

Claimant has not missed any work because of either the alleged bilateral carpal tunnel syndrome or right shoulder condition.  Ms. Ruefer also testified that less than 10 percent of the jobs at Blackhawk Foundry would exceed the lifting restrictions Dr. Cobb recommended on January 17, 2006.  

CONCLUSIONS OF LAW


….

Claimant has proved that he sustained a work injury to his right shoulder with an injury date of July 20, 2005.  


….

Claimant sustained an injury to his right shoulder.  Dr. Cobb recommended permanent restrictions.  Because Dr. Cobb’s restrictions were not limited to the right hand or arm, it is found the restrictions related to the right shoulder.  Dr. Cobb apparently assigned a permanent impairment for the right shoulder on March 7, 2006.  Dr. Hughes in August 2006 offered no opinion on permanent restrictions or impairment because he did not think claimant was at maximum medical improvement and needed further medical treatment.  Dr. Milas thought claimant had a permanent impairment of five percent of the right upper extremity due to the shoulder condition.  Dr. Milas suggested permanent restrictions.  Although it is understood that defendants do not have the burden of proof, there is no evidence in the record that claimant’s shoulder condition is not a permanent disability.  Claimant has proved the July 20, 2005 injury caused a permanent disability of the right shoulder. 

….

Claimant was 37 years old at the time of the evidentiary hearing.  His work experience has been as a cook and his manual labor work at Blackhawk Foundry.  His May 19, 2004 crush injury to his right hand resulted in some functional limitations of the right hand.  He has not had surgery and has only conservative treatment for the right shoulder.  MRI’s indicate that claimant does not have a rotator cuff tear.  Dr. Cobb, Dr. Hughes, and Dr. Milas all think claimant has impingement syndrome.  Dr. Cobb recommended restrictions of grip and lift of 80 pounds occasionally, 60 pounds frequently and 25 pounds constantly.  Dr. Milas suggested a 20 pound lifting restriction.  Dr. Cobb apparently rated claimant’s impairment as 9 percent of the right upper extremity but it is unclear whether that included an impairment for the right hand crush injury, as well as the shoulder.  Dr. Milas rated claimant’s permanent impairment as 5 percent of the right upper extremity, 3 percent of the whole person for the right shoulder condition.  After the right shoulder injury, claimant returned to work at Blackhawk Foundry doing the grinding job.  He was paid the same on the grinding job as he was earning at the time of the right shoulder injury, namely $13.69 per hour.  According to Ms. Ruefer, claimant could do at least 90 percent of the jobs at Blackhawk Foundry given Dr. Cobb’s restrictions.  When all relevant factors are considered, claimant has a 15 percent industrial disability as a result of his right shoulder injury.  This finding entitles claimant to 75 weeks of permanent partial disability benefits.  (15 percent x 500 weeks) 

….
The next issues to be resolved are whether claimant is entitled to alternate medical care by Dr. Ripperger for the right shoulder and Dr. Irey for the bilateral carpal tunnel syndrome.  

….
After Liberty Mutual stopped directing the care as apparently thought to be follow-up for the May 19, 2004 crush injury, defendants have provided no care for claimant’s right shoulder or bilateral carpal tunnel syndrome conditions.  Blackhawk Foundry clearly knew that claimant required on-going care as evidenced by the fact that Dr. Cobb’s medical records from July 20, 2005 to June 12, 2006 were sent to Ms. Ruefer.  Notice to the employer is notice to the employer’s insurer.  See Ayers v. D & N Fence Co., Inc., 731 N.W.2d 11 (Iowa 2007)  Claimant is entitled to the alternate medical care he seeks.  

….
ORDER

THEREFORE, it is ordered:

For File No. 5021291 (Injury date July 20, 2005 – right shoulder):

That defendants are to pay unto claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of four hundred seventy-seven and 70/100 dollars ($477.70) per week from July 21, 2005.

That claimant’s claim for alternate medical care is granted and defendants shall provide the care of Dr. Richard Ripperger.

For File No. 5021290 (Injury date May 6, 2006 – bilateral carpal tunnel syndrome):

That defendants are to pay unto claimant one hundred fifteen (115) weeks of permanent partial disability benefits at the rate of four hundred fifty-eight and 86/100 dollars ($458.86) from May 7, 2006.

(Ex. 1, pp. 2-3, 6-8, 10-12, 18-20)  
(Dr. Milas’ August 13, 2007 report referred to in the arbitration decision is exhibit A, pp. 1-3 in the instant proceeding.) 
Claimant’s wages for Iowa individual income tax purposes were $34,052, $33,976 and $42,832, for tax years 2005, 2006, and 2007 respectively.  (Ex. 13, pp. 61‑66)  

Dr. Ripperger saw claimant on December 8, 2008 for a second opinion regarding the right shoulder, thought claimant might have impingement syndrome of the right shoulder without full thickness rotator cuff tear, and ordered a high quality MRI.  (Ex. 8, pp. 49-50)  Claimant’s wages for Iowa individual income tax purposes were $41,945 for tax year 2008.  (Ex. 13, pp. 59-80)  The MRI arthrogram of the right shoulder ordered by Dr. Ripperger was done on February 16, 2009.  (Ex. 6, p. 35)  Dr. Ripperger reviewed the results of the MRI, saw claimant for follow up February 24, 2009 and recommended surgery.  (Ex. 8, p. 48)  
On March 9, 2009, Dr. Ripperger performed surgery consisting of:  “Examination under anesthesia, arthroscopic examination, limited joint debridement, labral repair (Bankart), SLAP repair, subacromial space decompression, and rotator cuff repair.”  

(Ex. 7, p. 36 and Ex. 8, p. 47)

Dr. Ripperger’s post-operative diagnosis was right shoulder rotator cuff tear, SLAP lesion and anterior labral (Bankart) tear.  (Ex. 7, p. 36 and Ex. 8, p. 47)  Dr. Ripperger saw claimant for follow-up six times from April 7, 2009 through October 6, 2009 and his care included physical therapy and restrictions.  (Ex. 8, pp. 39-45)  On November 17, 2009 when Dr. Ripperger saw claimant for follow-up he released him to return to work without restrictions.  (Ex. 8, p. 39)


Defendants paid claimant 37 weeks of benefits characterized as temporary total disability for the period March 9, 2009 through November 23, 2009 at a weekly rate of $458.86.  (Ex. E, pp. 3-5 and hearing report)  In a letter dated December 2, 2009 to claimant’s attorney the workers’ compensation insurer wrote that based on Dr. Ripperger’s November 17, 2009 report weekly benefits paid to claimant were converted from temporary total disability to permanent partial disability as of November 17, 2009, the insurer would voluntarily offer to pay “10% BAW” until a final impairment rating from Dr. Ripperger one year after the surgery was obtained, the voluntary benefits would end on or about April 6, 2010 and it would take a credit of six days (November 17, 2009 to November 22, 2009) against future permanency benefits for the temporary total disability paid during that six days.  (Ex. F)  (It is noted that an additional 10 percent of an unscheduled disability maximum of 500 weeks would be 50 weeks and permanency commenced in November 2009 with an additional 50 weeks would end in October 2010.  In the absence of a better explanation it appears that the April 6, 2010 date is a 30 day notice period after the one year anniversary of the March 9, 2009 surgery)


After laying off almost 100 employees earlier in 2009 Blackhawk Foundry, defendant employer, announced on November 17, 2009 that it was closing its plant sometime after January 1, 2010 due to a significant slowdown because of the economy.  (Ex. D)  Claimant’s wages for Iowa individual income tax purposes were $5,715.00 for tax year 2009.  (Ex. 13, pp. 57-58)  


Dr. Ripperger saw claimant for his one year post surgery follow up on March 9, 2010; noted claimant reported he continued to have intermittent aching discomfort which increased with overhead use of the upper extremity, he had difficulty throwing, he was unable to comfortably lie on his right side, he had not been working, he was laid off, he had not been performing a home exercise program, was not taking any medication for pain and he had no numbness; on examination found the shoulder stable, thought no additional evaluation or treatment was recommended; released claimant to activities as tolerated; and released claimant to return as needed.  (Ex. 8, p. 38)  Claimant’s attorney wrote a letter to the workers’ compensation insurer dated March 17, 2010 noting among other things that based on the December 2, 2009 letter that permanent partial disability benefits would be paid until October 28, 2010 and that the correct weekly rate of compensation for claimant’s July 20, 2005 right shoulder was $477.70 rather than $458.56.  (Ex. 9, pp. 51-52)  In an email dated July 26, 2010 to defendants’ attorney claimant’s attorney requested that an underpayment of the weekly rate of compensation plus interest be paid.  (Ex. 10, p. 53)  

Claimant’s attorney referred him to David Field, M.D., board certified in orthopaedics, for an independent medical examination and asked him to answer certain questions.  (Ex. 2, p. 24 and Ex. 3, p. 25)  Dr. Field reviewed medical records and claimant’s history, examined claimant on October 25, 2010 and wrote a report dated November 1, 2010.  (Ex. 2, pp. 22-24 and Ex. 3, p. 25)  Dr. Field wrote in the November 1, 2010 report using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, he rated claimant’s permanent impairment as 12 percent of the whole person based on loss of range of motion and claimant’s shoulder injury; there was a direct relationship between the July 20, 2005 injury and the “impairment evaluation;” he thought it was reasonable claimant had been released to full duty without restrictions given the result of the surgery and the general recovery claimant had made and the shoulder would be safe in terms of lifting capabilities; and it did not appear to him (Dr. Field) that any future medical management, treatment or diagnostic testing was needed except for possible occasional anti-inflammatory medication for claimant’s shoulder discomfort.  (Ex. 2, pp. 22-23)  The cost of Dr. Field’s independent medical examination was $1,250.00.  (Ex. 3, p. 25)


In a letter dated November 12, 2010 to defendants’ attorney claimant’s attorney requested that certain medical bills from treatment in 2007 be paid as had been generally ordered in the July 29, 2008 arbitration decision.  (Ex. 11, pp. 54-55)  Claimant’s attorney requested that Greg Monson, physical therapist, do a functional capacity evaluation.  (Ex. 4, p. 26 and Ex. 12, p. 56)  Mr. Monson did the functional capacity evaluation on November 30, 2010, noted it was an accurate representation of claimant’s then current functional capacity and found that claimant was capable of sustaining a medium level of physical demand activity for eight hours.  (Ex. 4, pp. 26-33)  The cost of Mr. Monson’s functional capacity evaluation was $930.00.  (Ex. 12, p. 56)  Claimant’s attorney apparently provided Dr. Field with Mr. Monson’s functional capacity evaluation and asked him to respond to certain questions.  Dr. Field signed on December 13, 2010 statements the attorney had prepared that permanent restrictions should be set as outlined in the November 30, 2010 functional capacity evaluation and that permanent work restrictions should be in medium physical demand level.  (Ex. 5, p. 34)  In a hand written note, apparently by Dr. Field, he wrote that the work restrictions are based on a job description not provided and the functional capacity evaluation places claimant more towards medium/heavy restrictions in general.  (Ex. 5, p. 34)

Claimant testified to the following at the evidentiary hearing (December 15, 2010).  After the arbitration hearing on June 30, 2008 he returned to work at Blackhawk first as a laborer, then a lead man assistant in 2008 and eventually as a fork truck operator.  He worked until he had surgery (March 9, 2009) and never returned to work at Blackhawk after the surgery before it went out of business because Blackhawk did not have work within his restrictions during his recovery.  In March 2009 his pay at Blackhawk was $14.69 per hour.  Beginning in June 2010 he had unsuccessfully sought employment at seven businesses that were not hiring and he is currently unemployed.  He was attending a community college to obtain a commercial driver’s license and a welding certification.  Claimant testified that Dr. Ripperger released him to return to work without restrictions in November 2009 as a favor to claimant so he could get back to work.  (Claimant’s Testimony)

Prior to the evidentiary hearing on December 15, 2010 defendants had paid claimant 51 weeks of permanent partial disability commencing in November 2009 through November 15, 2010 at a weekly rate of $458.86.  (Ex. E, p. 1 and hearing report)  Defendants began paying permanent partial disability at a rate of $477.70 per week for the period commencing, November 15, 2010 and continuing through December 20, 2010.  (Ex. E, pp. 1, 6)  On or about December 13, 2010, defendants paid claimant $157.90 for “interest on award or payment.”  (Ex. E, p. 7)  

Dr. Ripperger responded to a December 17, 2010 letter from claimant’s attorney in a letter dated December 27, 2010.  (Ex. G)  Dr. Ripperger reviewed certain records including Mr. Monson’s November 30, 2010 functional capacity evaluation and wrote that claimant’s permanent restrictions should be those in the functional capacity evaluation and in the medium physical demand level as noted in the functional capacity evaluation.  (Ex. G)

CONCLUSIONS OF LAW

The first issue to be resolved is whether there has been a change of condition since the original arbitration hearing on June 30, 2008 that might entitle claimant to additional permanent partial disability under a review-reopening.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

The workers’ compensation statutory scheme contemplates that future developments (post-award and post-settlement developments), including the worsening of a physical condition or a reduction in earning capacity, should be addressed in review-reopening proceedings.  See Iowa Code § 86.14(2).  The review-reopening claimant need not prove, as an element of his claim, that the current extent of disability was not contemplated by the commissioner (in the arbitration award) or the parties (in their agreement for settlement).

A compensable review-reopening claim filed by an employee requires proof by a preponderance of the evidence that the claimant’s current condition is “proximately caused by the original injury.”  See Simonson, 588 N.W.2d at 434 (original emphasis omitted) (quoting Collentine, 525 N.W.2d at 829).  While worsening of the claimant’s physical condition is one way to satisfy the review-reopening requirement, it is not the only way for a claimant to demonstrate his or her current condition warrants an increase of compensation under section 86.14(2).  See Blacksmith v. All-Am., Inc., 290 N.W.2d 348, 354 (Iowa 1980) (holding a compensable diminution of earning capacity in an industrial disability claim may occur without a deterioration of the claimants [sic] physical capacity).

Therefore, we have held that awards may be adjusted by the commissioner pursuant to section 86.14(2) [then section 86.34] when a temporary disability later develops into a permanent disability, see Rose v. John Deere Ottumwa Works, 247 Iowa 900, 906, 76 N.W.2d 756, 759(1956), or when critical facts existed but were unknown and could not have been discovered by the exercise of reasonable diligence at the time of the prior settlement or award, see Gosek v. Garmer & Stiles Co., 158 N.W.2d 731, 735 (Iowa 1968).  We have also previously approved a review-reopening where an injury to a scheduled member later caused an industrial disability.  See Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 13, 17 (Iowa 1993) (“[A] psychological condition caused or aggravated by a scheduled injury is to be compensated as an unscheduled injury.”).

Although we do not require the claimant to demonstrate his current condition was not contemplated at the time of the original settlement, we emphasize the principles of res judicata still apply – that the agency, in a review-reopening petition, should not reevaluate an employee’s level of physical impairment or earning capacity if all of the facts and circumstances were known or knowable at the time of the original action.  As this court has explained,

a contrary view would tend to defeat the intention of the legislature[:] . . .  “The fundamental reason for the enactment of this legislation is to avoid litigation, lessen the expense incident thereto, minimize appeals, and afford an efficient and speedy tribunal to determine and award compensation under the terms of this act.”

Stice, 228 Iowa at 1038, 291 N.W. at 456 (quoting Flint v. City of Eldon, 191 Iowa 845, 847, 183 N.W. 344, 345 (1921)).  Therefore, “once there has been an agreement or adjudication the commissioner, absent appeal and remand of the case, has no authority on a later review to change the compensation granted on the same or substantially same facts as those previously considered.”  Gosek, 158 N.W.2d at 732.  For example, a “mere difference of opinion of experts or competent observers as to the percentage of disability arising from the original injury would not be sufficient to justify a different determination by another commissioner on a petition for review reopening.”  Bousfield v. Sisters of Mercy, 249 Iowa 64, 69, 86 N.W.2d 109, 113 (1957).  Likewise, section 86.14(2) does not provide an opportunity to relitigate causation issues that were determined in the initial award or settlement agreement.  

Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 392-393 (Iowa 2009).

To recover in a review-reopening proceeding, a claimant must prove that, subsequent to the date of the settlement or award, he or she suffered an impairment or lessening of earning capacity or an increase in industrial disability proximately caused by the injury.  Williamson v. Fansteel, 595 N.W.2d 803, 805 (Iowa 1999).
Claimant’s loss of earning capacity must be proximately caused by the initial injury and not because of outside factors such as downsizing by the employer.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  

It is noted that under the holdings of Williamson and Overholser, supra, the closing of the Blackhawk Foundry in 2010 does not constitute a change of condition proximately caused by claimant’s initial injury on July 20, 2005.  

At the time of the arbitration evidentiary hearing on June 30, 2008, claimant had not had right shoulder surgery, the MRI’s had not indicated he had a rotator cuff tear and Dr. Cobb, Dr. Hughes, and Dr. Milas all thought claimant had impingement.  Subsequent to June 30, 2008, claimant was seen by Dr. Ripperger in response to claimant being granted alternate medical care.  Dr. Ripperger ordered a high quality MRI and after reviewing that MRI recommended and performed surgery.  Dr. Ripperger’s post-operative diagnosis included right shoulder rotator cuff tear.  The rotator cuff tear may have been present at the time of the arbitration hearing on June 30, 2008, but it had not been surgically treated.  Based on the fact that claimant had not had surgery prior to June 30, 2008 and he had right shoulder surgery to treat his right shoulder condition after June 30, 2008 it is concluded that claimant has had a physical change of condition.  Claimant has proved there has been a change of condition since the original arbitration hearing on June 30, 2008 that might entitle him to additional permanent partial disability benefits. 
The next issue to be resolved is if claimant is entitled to additional permanent partial disability benefits under a review-reopening and, if so, the extent of claimant’s current industrial disability.  

The law cited above is applicable but will not be repeated.  
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The difficulty in determining whether claimant might be entitled to additional permanent partial disability benefits is that the opinions regarding restrictions and permanent impairments were given by Dr. Cobb and Dr. Milas in the prior proceeding and the opinions regarding restrictions and permanent impairment in the instant proceeding come from different experts, namely Dr. Field, Mr. Monson and Dr. Ripperger.  As stated in Kohlhaas, supra, a mere difference of opinion of experts as to the percentage of disability would not be sufficient to justify a different determination.  It is noted Dr. Ripperger, whom claimant chose as the alternate care doctor, initially released claimant without any specific restrictions and Dr. Field, whom claimant also chose, thought it reasonable claimant could be released to return to work without restrictions.  Although it is a close question, based on the facts that at the time of the arbitration hearing, June 30, 2008, claimant had returned to work in a grinding job and he now has, based on Mr. Monson’s functional capacity evaluation and Dr. Ripperger’s latest opinion, been placed in the medium level of physical demand, it is concluded claimant is entitled to additional permanent partial disability benefits.  
In addition to those factors of industrial disability discussed in the July 29, 2008 arbitration decision, claimant has had surgery to the right shoulder; Dr. Ripperger noted claimant’s right shoulder condition is stable one year after the surgery; it appears Dr. Field thought the surgery was successful; Dr. Field has rated claimant’s permanent impairment as 12 percent of the whole person; Dr. Field thought it reasonable that claimant could return to work without restrictions but later thought the functional capacity evaluation placed claimant in the medium/heavy restrictions in general; Mr. Monson and Dr. Ripperger thought claimant was capable of working in the medium level category; Blackhawk Foundry went out of business prior to the time that claimant had recovered from the surgery and he never returned to work there; claimant has unsuccessfully sought employment at seven businesses; and claimant is attending community college seeking certification in commercial truck driving and welding.  When all relevant factors are considered claimant’s current industrial disability is 30 percent.  This conclusion entitled claimant to an additional 15 percent industrial disability/loss of earnings capacity benefits of 75 weeks of permanent partial disability benefits (15 percent times 500 weeks).  

The last issue to be resolved is whether claimant is entitled to penalty under Iowa Code section 86.13 and, if so, how much.
The flaw in the commissioner’s analysis is that the reasonableness of the employer’s denial or termination of benefits does not turn on whether the employer was right.  The issue is whether there was a reasonable basis for the employer’s position that no benefits were owing.

. . . Whether this information ultimately turned out to be correct in view of Dr. Abernathey’s oral instructions to Craddock is unimportant.  What is determinative is whether the employer was reasonable in accepting the physician’s release at face value and concluding the claimant’s entitlement to industrial disability was questionable.  As noted above, functional impairment and the ability to maintain one’s pre-injury earning level are important factors in assessing industrial disability.  We agree with the district court that in view of the employer’s reasonable belief that the claimant could perform her pre-injury job without limitation, “the issue of industrial disability was fairly debatable” as a matter of law. 

. . . The failure of the employer to inform the injured worker of its reason for denying or terminating benefits is not an independent ground for awarding penalty benefits.

. . . The Meyers case did not involve a claim that the employer had not contemporaneously communicated a reason for nonpayment to the claimant, so in that respect our discussion was dicta.

Notwithstanding the gratuitous nature of our comments, we left the erroneous impression that the employer had an obligation under all circumstances to inform the employee of the reason for any delay in payment upon commencement of the delay or suffer a penalty if it did not so inform the employee.  As our analysis in the present decision establishes, however, section 86.13 does not permit penalty benefits for any reason other than the absence of a reasonable basis to delay or terminate benefits.  To the extent we stated otherwise in Meyers, we disavow such statements.

. . . .

On the other hand, when an employer terminates benefits before the claimant returns to work, the employer’s failure to give a thirty-day notice as required by section 86.13 may result in penalty benefits.  That is because in the absence of the required notice, an employer has no right to stop paying benefits.  See Iowa Code § 86.13 para. 2 (stating “payments shall be terminated only . . . upon thirty days’ notice . . .” (emphasis added)); Auxier v. Woodward State Hosp.-Sch., 266 N.W.2d 139, 142 (Iowa 1978) (holding Due Process Clause requires pre-termination notice “except where the claimant has demonstrated recovery by returning to work”).  If an employer has not given the thirty-day notice, it has no reasonable excuse for terminating benefits, even if it has a reasonable basis to contest the employee’s entitlement to benefits.  So, under the limited circumstances when pre-termination notice is required, a failure to convey the reason for termination to the worker prior to terminating benefits can, in fact, result in the imposition of a penalty.

Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, 307-309 (Iowa 2005)

A claimant seeking to recover under this statute must establish “a delay in the commencement of benefits or a termination of benefits.’”  Keystone Nursing Care Ctr. v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005).  The burden then shifts to the insurer “to prove [ ] a reasonable cause or excuse” for the delay or denial.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996)  “A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.”  Id.

. . . .

In the Christensen case, we held the “fairly debatable” standard used in the tort of bad faith denial of insurance claims should be used for purposes of section 86.13 penalty benefits in determining whether a workers’ compensation insurer had a reasonable basis to deny a claimant’s claim.  Id. 

This court recently stated the following principles with respect to the reasonable-basis element of a bad-faith tort claim: 

A reasonable basis exists for denial of policy benefits if the insured’s claim is fairly debatable either on a matter of fact or law.  A claim is “fairly debatable” when it is open to dispute on any logical basis.  Stated another way, if reasonable minds can differ on the coverage-determining facts or law, then the claim is fairly debatable.  

The fact that the insurer’s position is ultimately found to lack merit is not sufficient by itself to establish the first element of a bad faith claim.  The focus is on the existence of a debatable issue, not on which party was correct.

. . . .

“’where an objectively reasonable basis for denial of a claim actually exists, the insurer cannot be held liable for bad faith as a matter of law.’”  As one court has explained, “[c]ourts and juries do not weigh the conflicting evidence that was before the insurer; they decide whether evidence existed to justify the denial of the claim.” 

Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473-74 (Iowa 2005).

. . . .

But the insurer is not required to accept the evidence most favorable to the claimant and ignore contradictory evidence. See Bellville, 702 N.W.2d at 479 (stating insurer is not required to view the facts in a light most favorable to the claimant); Gilbert v. USF Holland, Inc., 637 N.W.2d 194, 200 (Iowa 2001) (stating employer could reasonably argue later inconsistent version of incident was a fabrication).

. . . .

But the fact the commissioner was not convinced by evidence supporting the insurer’s denial does not negate the existence of a genuine dispute with respect to whether the claimant’s January 2003 fall was the cause of her injury. Bellville, 702 N.W.2d at 473 (stating the fact the insurer’s position is ultimately found to lack merit will not by itself establish the insurer had no reasonable basis for its denial of benefits); Gilbert, 637 N.W.2d at 200 (same).

(Emphasis added.)  (Italicized language emphasis is in the original.)    

City of Madrid v. Blasnitz, 742 N.W.2d 77, 81-83 (Iowa 2007)


Claimant seeks penalty for the underpayment of the weekly rate of compensation commencing March 9, 2009 through November 14, 2010.  The weekly rate paid was $458.86 and was the rate for another injury date (May 6, 2006) and the correct rate is $477.70.  Under the holdings of Craddock and Blasnitz, supra, there is no penalty for underpayment of weekly benefits.  Accordingly, claimant is not entitled to penalty benefits.  
ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant an additional seventy five (75) weeks of permanent partial disability benefits at the rate of four hundred seventy seven and 70/100 dollars ($477.70) per week from November 17, 2009.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this __15th __ day of March, 2011.

   ________________________







CLAIR R. CRAMER
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