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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RANDAL E. CLEMENS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                File Nos. 5040151; 5040152
GKN ARMSTRONG WHEELS,
  :



  :                 ARBITRATION  DECISION

Employer,
  :



  :
and

  :



  :

AMERICAN ZURICH INS. CO.,
  :


  :


Insurance Carrier,
  :


Defendants.
  :            Head Note Nos.:  1802; 1803; 4100
______________________________________________________________________

STATEMENT OF THE CASE

Randal E. Clemens, claimant, filed a petition in arbitration seeking workers’ compensation benefits against GKN Armstrong Wheels Co., employer, and American Zurich Ins. Co., insurer, both as defendants, for an alleged work injury date of March 3, 2011.

This case was heard on November 7, 2014, in Des Moines, Iowa, and considered fully submitted on December 3, 2014, upon the simultaneous filing of briefs.

The evidence in this case consists of the Exhibits 1 through 15 from the claimant; Exhibit A through K from the defendants, the testimony of claimant, Theresa West, and Michelle Nicoson. 

ISSUES

Whether claimant is entitled to healing period benefits from January 26, 2012, through November 19, 2013;
Whether the claimant suffered a permanent disability arising out of the work injury dated March 3, 2011;
Whether the alleged disability is a scheduled member disability or an unscheduled disability;

The extent of claimant’s scheduled member/industrial disability;

Whether claimant is entitled to medical bills;
The reasonableness of claimant’s independent medical examination (IME) fee;
Whether claimant is completely and totally disabled under the odd-lot doctrine; and
Whether claimant is entitled to penalty benefits.
STIPULATIONS

The parties stipulate the claimant sustained an injury on March 3, 2011, which arose out of and in the course of his employment.  The parties further agree the claimant was off work from January 26, 2012 through November 19, 2013 and the commencement date for any permanent partial disability benefits would be November 20, 2013. 

At the time of the alleged injury, claimant’s gross earnings were $710.00 per week.  The parties agree that he was married and entitled to 5 exemptions.  Based on those numbers, the weekly benefit rate is $493.85. 

FINDINGS OF FACT
Claimant, Randal E. Clemens, was a 55-year-old man at the time of the hearing.  At all relevant times, claimant was married and entitled to 4 exemptions.  On March 3, 2011, claimant's gross earnings were $710.00 per week and on August 8, 2011, claimant's gross earnings were $714.00 per week.

Claimant's work history included moving furniture at a hospital, driving produce trucks, as a general construction laborer, tool sales, manufacturer of cement tools, and delivering appliances.  He was in the infantry in the Army and was discharged honorably in 1978.  While in the Army, claimant obtained a GED.
He had a commercial driver’s license (CDL) that expired in 2014.

Most of his prior work history was in heavy labor except for a short stint of time he spent selling tools for his father's company.  He also owned a cement tool manufacturing company and was in charge of the production and sale of those tools.  After a very minor period of time as a maintenance worker at Christianson's Farms, claimant began working for defendant employer in 2006. 

His personnel file did not reveal any physical limitations restricting him from performing the essential duties of his job prior to 2011.  (Testimony of Brenda Evans, Exhibit 12)  He was a satisfactory employee and was considered honest, credible and reliable.  (Ex. 12, page 8)

Claimant testified that he had no physical impairments or limitations at the time he began working with defendant employer.  Claimant helped to train his co-workers from time to time.

While delivering appliances, claimant sustained an injury to his right wrist.  He was assigned a two percent impairment rating to his right wrist.  Prior to adulthood, he broke his right wrist on two occasions.

He was running a grinding line on the end and overused his right arm from the grinding and throwing parts onto a pallet, resulting in an injury on March 3, 2011, to his right upper extremity.

On March 22, 2011, claimant presented to Estherville Medical Clinic and was seen by Randy Asman, M.D., for pain and discomfort in his right wrist.  "It was rather abrupt onset in the absence of trauma."  Dr. Asman diagnosed claimant as having tenosynovitis of the right distal forearm from repetitive use.  (Ex. 1, pp. 1-2)  A splint was applied and claimant was given a prescription.  Claimant returned to Dr. Asman on April 11, 2011, for follow up for his right wrist tendinitis.  (Ex. 1, p. 3)  On May 2, 2011, Dr. Asman ordered claimant to physical therapy when claimant's condition continued and did not improve.  He reported to the doctor that he used a powered grinder as well as job duties which require repetitive grip and push/pull.  He reported a two-month history of dull, aching right ulnar-sided forearm pain. 

On examination, he exhibited slightly limited range of motion in the wrist and pain along the ulnar border of his distal forearm as well as some discomfort with resisted wrist extension and ulnar abduction.  X-rays showed some degenerative changes with osteophytes.  He also had ulnar positive posture of his wrist.  John Leupold, M.D., recommended that he continue with modified duty and use of anti-inflammatories.  At the claimant’s request, the doctor did not impose any restrictions while claimant wore his wrist splint.  (Ex. 2, p. 4)

Claimant was working light duty, which involved training of other employees, but wanted to return to the line.  The few times that he did return to line work, his pain increased. 

Unfortunately by July 18, 2011, claimant had not improved.  Dr. Leupold discontinued his occupational therapy, and discontinued claimant’s wrist splint as it was not helping him.  Claimant was placed on work restrictions with no repetitive grasping and no lifting over 5 pounds with his right upper extremity pain.  He was instructed to return in six weeks.  (Ex. 2, p. 6)

In August 2011, claimant developed pain in his left thumb.  This August 8, 2011, injury was assigned File No. 5040151.  He reported this to Dr. Asman, noting that he was using his left thumb repetitively when pulling multiple small rims on a rack.  (Ex. 1, p. 7)  Dr. Asman diagnosed claimant as sustaining extensor tendinitis of the left great thumb, secondary to repetitive use.  (Ex. 1, p. 8)

Claimant was placed on sedentary work restrictions due to both injuries.  (Ex. 1, p. 8) 

When claimant returned on August 29, 2011, he had not improved.  Dr. Asman’s X-rays showed only mild arthritic changes.  (Ex. B, p. 5)  Dr. Leupold believed that claimant’s current wrist conditions were aggravated from repetitive overuse at work.  He recommended he seek a hand specialist and referred him to Phillip Deffer, M.D.  (Ex. 3, p. 8)

On September 28, 2011, Dr. Asman noted that claimant's left thumb flexor tendinitis had resolved and removed work restrictions on the left side.  (Ex. 1, p. 10) 

Dr. Deffer began by ordering an MRI of the wrist and repeated the recommendations that claimant avoid pushing or pulling or lifting anything over five pounds.  (Ex. 4, p. 2)  The MRI showed diffuse inflammatory degenerative changes with cyst formation within multiple carpal bones.  Dr. Deffer did not see any need for surgical intervention and wanted to manage claimant’s wrist condition medically.  (Ex. 4, p. 3)  By December 14, 2011, Dr. Deffer believed that claimant’s work caused a permanent aggravation of a pre-existing condition.  He recommended obtaining a second opinion.  (Ex. 4, p. 4)
On December 20, 2011, claimant was seen by David Hoversten, M.D., for a second opinion.  Dr. Hoversten determined claimant had a pre-existing arthritic condition caused in part by severe scapholunate disassociation from an earlier injury.  (Ex. 5, p. 3; Ex. A)  He did acknowledge that the work did aggravate the claimant’s condition and that as claimant ages the arthritis will worsen and that he may not be able to continue working because of the progression of arthritis in the wrist and the constant need to use that wrist at work.  (Ex 5, p. 3)

Dr. Hoversten recommended a steroid injection two or three times over the next six or nine months as well as a splint and reduced work.  Dr. Hoversten opined that 95 percent of the problem was due to a pre-existing injury and that 5 percent is due to aggravation of that injury.  (Ex. 5, p. 3)

He maintained the disease was fairly well advanced when the claimant was seen in 2011.  The condition persisted regardless of activity.  Dr. Hoversten did not agree that the claimant’s condition was work related nor that any subsequent surgery was related to any work activities.  (Ex. 8, p. 6)
On February 15, 2012, claimant was again seen by Dr. Deffer, who concluded that from a work standpoint client was not able to perform the essential functions of his job.  He was then referred to the Mayo Clinic for consideration for recommendations for surgery.  (Ex. 4, p. 5)  After consultation with Markel Rizzo, M.D., at the Mayo Clinic, it was determined the claimant would undergo a right wrist ulnar shortening osteotomy.  (Ex. 4, p. 7; Ex. 6)  Surgery took place on September 24, 2012.  (Ex. 7)  Surgery had some good results for the claimant.  On December 18, 2012, claimant returned reporting that he was doing very well with his right forearm, but that he had left thumb pain.  (Ex. 4, p. 11)  He had surgery on his thumb on January 7, 2013.
During a May 2012 visit, Dr. Asman included “Chronic arthritis of the wrist, on disability” in the office note.  (Ex. B, p. 4)

On December 7, 2012, claimant underwent an IME with Marc Hines, M.D., who opined that claimant’s injuries—both to his left thumb and his right hand, were the result of overuse at work.  (Ex. 9, p. 3)  Dr. Hines did not believe claimant was at maximum medical improvement (MMI) and suggested additional testing such as EMGs and nerve conduction studies.  He recommended claimant not return to employment that would require bilateral hand movements.  (Ex. 9. p. 4)  Unlike Dr. Hoversten, Dr. Hines placed 70 percent of the claimant’s current problems on his work and only 30 percent on his underlying condition.  (Ex. 9, p. 4) 

Because of his left thumb surgery, claimant was required to use his right hand more.  On February 25, 2013, he returned to Dr. Deffer reporting a pop in his right forearm and swelling over the surgical site.  The X-ray showed a gap in his ulna, which Dr. Deffer attributed to claimant’s smoking.  (Ex. 4, p. 15)

On March 19, 2013, Dr. Deffer concluded the claimant was "basically totally disabled."  (Ex. 4, p. 18)  He wrote a note ordering claimant to not return to work.  On July 22, 2013, Dr. Deffer ordered a bone stimulator in order to promote healing and bone growth.  (Ex. 4, p. 20)  The stimulator did promote healing and on November 19, 2013, Dr. Deffer discharged the claimant, placing him at maximum medical improvement with permanent work restrictions of no pushing or pulling or lifting more than ten pounds.  (Ex. 4, p. 23)

Dr. Hines performed a follow-up records review to affirm his previous opinions and to further restrict the claimant from lifting anything greater than 5 pounds rather than the earlier 10 pound restriction.  (Ex. 9, p. 8)  He also determined that the problems were permanent and that claimant was at MMI, assigning a 15 percent impairment for the upper left extremity and 15 percent for the right upper extremity.  (Ex. 9, p. 10)

Claimant’s vocational loss was assessed by Barbara Laughlin, a vocational consultant.  She concluded that claimant lacked significant transferable skills.  He was not computer literate and even if he was, his wrist and arm injuries prevented him from computer-intensive work.

Based on Dr. Deffer’s limitations which would place claimant in the light extertional level of employment, claimant’s loss of directly transferrable occupations would be around 52 percent.  (Ex. 10, p. 7)  Adopting Dr. Hines’ limitations, claimant would suffer a 99.1 percent loss of directly transferable occupations.  (Ex. 10, p. 7)  Using Dr. Deffer’s restrictions, claimant could find employment as an assembler of small products, lens insert, charge account clerk, order clerk, routing clerk, and surveillance monitor among other positions.  However, given claimant’s work history, age, education, and transferable skills combined with his physical limitations, Ms. Laughlin believed claimant would be unable to obtain work “in any well known branch of the labor market.”  (Ex. 10, p. 15) 

According to a letter of December 11, 2013, claimant was turned down for long‑term disability on the basis that according to his work restrictions there were still positions he could perform such as assembler of small products, charge clerk, order clerk, and routing clerk among others.  (Ex. E, p. 4)  The work restrictions that insurer relied upon were those by Dr. Deffer, which included the limitations of handling, crouching, kneeling, and driving and the ability to lift up to 10 pounds with both hands and up to 20 pounds with the right hand as well as an occasional reach over the shoulder.  (Ex. E, p. 3)  Dr. Deffer also confirmed that he had no limitations in his ability to sit, stand or walk for work.  (Ex. E, p. 3)

Claimant is unable to work the position of machine operator in the band profiling area due to the requirement of lifting over 50 pounds.  Claimant was put on short-term disability because the employer could not accommodate his restrictions. 

Claimant’s wife, Theresa West, testified that physical therapy appeared to do more harm than good.  Claimant would come home after therapy sessions with a huge swollen thumb.  He regularly overextends himself.  Ms. West said that she was tired of telling claimant not to do tasks because it would pain him.  He would need to take pain pills and go to bed if he did. 

Brenda Evans testified via deposition taken on November 2, 2012.  (Ex. 12)  She is the human resources supervisor and her duties include hiring, firing, and data entry.  (Ex. 12, p. 4)  Ms. Nicholson, the human resources manager, testified at hearing that benefits had ceased because the IME results concluded that claimant’s symptoms were related to a pre-existing injury. 

There is some dispute as to whether claimant was terminated or whether he was placed on short-term disability for an extended period of time.  Claimant asserts he was terminated on January 25, 2012, but the human resources employees of the defendant employer maintain the claimant is still an employee of the defendant, but on short-term disability.  An employee can be on short‑term disability for a year and at the end of the year, if there is not a re-examination from a doctor that allows claimant to perform the essential job duties then he is terminated.  (Ex. 12, p. 13)  There are no permanent positions that are light duty.

Claimant is currently under a ten pound lifting restriction.  He cannot drive for more than ten minutes and cannot fish, hunt, till his garden, use a hammer, change a tire or even lift a milk jug without difficulties.  He has chronic pain that has not subsided and he believes the surgery did not improve his condition. 

His medical bills are $31,741.49.  (Ex. 14, p. 1)  Claimant also seeks assessment of costs included in Exhibit 15 and repayment of his IME fee. 

CONCLUSIONS OF LAW

This case concerned two injuries.  The first was to the right wrist incurred on March 3, 2011, and the second was to the left thumb and hand on August 8, 2011.  The claimant is seeking healing period and permanent disability benefits along with medical expenses, reimbursement for the IME, and penalty benefits.

The first issue is whether the claimant sustained a permanent injury arising out of and in the course of his employment.  Defendants argue claimant sustained a temporary aggravation to an underlying pre-existing condition on the right side and any left hand pain is due to arthritis rather than a work related issue.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4)(b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Defendants rely heavily on the opinions of Dr. Hoversten in support of their conclusions and Dr. Hoversten’s conclusions are based on facts and science rather than mere speculation as the claimant suggests.  Claimant did have two severe incidents and while he was able to return to full time work, claimant was given a two percent impairment and claimed that all his tendons were torn apart and had to be put back together after his work injury previous to 2011.  The scapholunate disassociation from this earlier injury was evident on claimant’s test results and confirmed by the oral history of the claimant.  But Dr. Hoversten did acknowledge that at least part of claimant’s issues on his right side were associated with his repetitive work. 

Despite Dr. Hoversten’s opinion, the greater weight of the evidence supports a finding that the claimant’s pre-existing condition of arthritis, whether genetic or traumatically induced was lit-up or aggravated by his repetitive work.  Once the symptoms started, they did not abate despite conservative treatment and then surgery.

Dr. Asman termed the onset of symptoms of the right-sided wrist pain as “rather abrupt.”  Dr. Deffer, who treated claimant in 2011 and 2012, opined that the right wrist pain was work related.  Dr. Leupold, also a treating doctor, felt that claimant’s wrist problems were due to overuse.  The doctors that treated claimant’s condition and the claimant’s independent medical examiner all concluded that the right-sided wrist injury arose out of claimant’s repetitive work.  The claimant’s problems were ongoing and did not resolve and are considered permanent by Dr. Deffer, a hand specialist, and Dr. Hines, claimant’s medical examiner.

The evidence supports a finding that claimant’s current right wrist symptomatologies arose out of and in the course of his employment. 

The other injury alleged by the claimant is a left thumb or hand injury.  This occurred on August 8, 2011.  Dr. Asman diagnosed claimant as having sustained tendonitis as a result of repetitive use, but he also noted that the left thumb pain had resolved a month later and work restrictions were removed for the left side.  Dr. Rizzo from the Mayo Clinic did recommend a surgery on the left hand, which was ultimately performed on January 7, 2013.  Unlike the right wrist, only one of claimant’s treating physicians connected the left thumb injury to claimant’s work.  Dr. Asman and Dr. Deffer concluded that the claimant’s left thumb problems were related to arthritis—only Dr. Hines connected the left thumb to the repetitive work.  Dr. Deffer performed the surgery and noted before and after that claimant had “left thumb trapeziometacarpal arthritis.”  (Ex. 4, p. 11)
There was a significant gap of treatment and complaints of the left thumb between September 2011 when Dr. Asman believed that the left thumb pain had resolved and when claimant renewed his complaints on both to Dr. Rizzo in February 2012 and then again after his right forearm was healing in December 2012. 

Dr. Hoversten noted that claimant had osteoarthritis in the fingers of his left hand and a positive grind test with significant osteoarthritis of the left thumb carpometacarpal (CMC) joint.  Dr. Hoversten warned that the CMC osteoarthritis was the cause of symptoms rather than tendinitis.  Dr. Rizzo also believed that claimant’s left-sided pain was due to severe basal thumb arthritis. 

Based on the treating physicians’ conclusions that the left thumb problem was due to osteoarthritis, along with Dr. Hoversten’s opinions, it is determined that there is not sufficient evidence supporting a finding that claimant’s left thumb condition was related to the work injury. 

The key nexus between both causation findings is the opinions of the treating doctors and surgeons.  Dr. Asman, Dr. Leupold, and Dr. Deffer were willing to pin the claimant’s right wrist on his work, but far more reluctant to assign the left thumb injury into a work injury category.  Eventually the treating doctors moved away from a work related injury and identified the cause of claimant’s pain on the left side as arthritis.

Even if the left thumb injury had been deemed work related, this does not fall under the simultaneous bilateral injury that would convert it from a scheduled member injury to one that would be measured under Iowa Code section 85.34(2)(s).

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983).
There are no expert witness opinions, no medical records supporting the claim that the two member injuries were caused by a single event.  Claimant himself argues that the left thumb developed after the right wrist injury.

Chronic pain is also not sufficient to transform a scheduled member injury into a whole body.  Claimant cites to no supporting case law.  This issue was addressed directly in Sandberg v. Rubbermaid Home Products, No. 8-626/08-0191 (Iowa Ct. of Appeals, December 17, 2008). 

We agree with the district court that there is nothing in the statute or existing case law that suggests that a scheduled member injury becomes converted to an injury to the body as a whole where chronic pain results from the injury unless the pain becomes invasive to other parts of the body as it does with CRPS.
Id.
Claimant’s argument that chronic pain in his wrist or upper extremity can convert into an industrial loss is unsupported by current Iowa law.

Claimant’s compensable injury is to the right upper extremity, which was deemed to be at MMI as of November 19, 2013, when Dr. Deffer declared claimant at MMI.  Claimant would be entitled to temporary benefits between January 26, 2012 through November 19, 2013.

Claimant is seriously disabled in his right hand.  Dr. Deffer concluded claimant was basically totally disabled and placed work restrictions on him preventing him from pushing/pulling/lifting more than 10 pounds.  Dr. Hines gave claimant a lifting restriction of 5 pounds and assigned 15 percent impairment to the right upper extremity. 

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact‑finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272‑273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

Based on the foregoing, claimant’s functional loss is 100 percent loss of the right upper extremity based on Dr. Hines’ impairment rating, Dr. Deffer’s work restrictions, and the testimony of the claimant and claimant’s wife about his limited ability to lift, grasp, and carry items with his right hand. 

Claimant is entitled to medical bills related to his right wrist injury.  Based on the resubmitted Exhibit 14, the medical bills for the right wrist injury are $15,710.00.  (Ex. 14)

Iowa code section 85.39 allows for an injured worker to obtain an independent medical examination so long as certain qualifications are met.  Specifically, the employee must receive an evaluation that is too low from an expert provided by the defendant.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., File No. 925283 (Arb. August 5, 1992).  Dr. Hoversten opined that claimant’s injuries were not caused by work related activities, triggering claimant’s right to obtain an IME from Dr. Hines. 

Other, higher fees have been deemed reasonable within the agency.  See e.g., Jackson v. Des Moines Asphalt & Paving, File No. 5026483 (Remand Dec. October 10, 2013) wherein a fee of $3,300.00 was approved; Gries v. Sioux Dairy Equipment, Inc., File No. 5030632 (Appeal June 27, 2013); and Pergande v. WS Live, LLC, File No. 5035319 (May 29, 2013).
Therefore, it is determined that the independent medical examination fee requested by the claimant for Dr. Hines are found to be reasonable.

Claimant seeks penalty benefits on the reliance on Dr. Hoversten’s opinions that claimant’s injuries to his right wrist and left thumb were not work related.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The reliance on defendants’ IME expert was not unreasonable.  Dr. Hoversten’s opinions were detailed and had a basis in science.  However, taken together, the evidence supported the claimant’s allegations as it relates to his right wrist.

Penalty benefits are not justified in this case.
ORDER
THEREFORE IT IS ORDERED

That defendants are to pay unto claimant healing period benefits at the rate of four hundred ninety-three and 85/100 dollars ($493.85) per week from January 26, 2012 through November 19, 2013.

That defendants are to pay unto claimant two hundred fifty (250) weeks of permanent partial disability benefits at the rate of four hundred ninety-three and 85/100 dollars ($493.85) per week from February 15, 2011.
That claimant is entitled to reimbursement of fifteen thousand seven hundred ten and 00/100 dollars ($15,710.00) in medical bills.  (Ex. 14)
That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ____23rd____ day of January, 2015.

[image: image1.jpg]



   ________________________






 JENNIFER S. GERRISH-LAMPE






                   DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

E. W. Wilcke
Attorney at Law

PO Box 455

Spirit Lake, IA  51360-0455

ewwilcke@qwestoffice.net
Mark A. Bosscher

Attorney at Law

6800 Lake Dr., Ste. 125

West Des Moines, IA  50266-2504

mark.bosscher@peddicord-law.com
JGL/srs

13 IF  = 13 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
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