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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

PHILIP CATES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1231405

TRUCKER SERVICE
  :

ASSOCIATION,
  :



  :         R E M A N D


Employer,
  :



  :        D E C I S I O N

and

  :



  :

ILLINOIS GUARANTY FUND,
  :



  :         


Insurance Carrier,
  :                   HEAD NOTE NOS:  2001; 2301


Defendants.
  :       ______________________________________________________________________

STATEMENT OF THE CASE 


This remand decision arises from an appeal by Trucker Service Association (TSA) and Illinois Guaranty Fund c/o Risk Enterprise Management, Ltd.  On September 29, 2003, an arbitration decision was filed finding defendants liable for Iowa workers' compensation benefits.  Defendants appealed that decision.  On April 27, 2004, the Iowa workers' compensation commissioner issued a remand order.  That order allowed defendants to amend their request for admissions and remanded the case with instructions for a deputy workers' compensation commissioner to conduct an evidentiary hearing for the purposes of determining whether subject matter jurisdiction exists.  That appeal decision was clarified, upon request by defendants’ motion, on May 14, 2004.  Defendant TSA amended its request for admissions to indicate that no employer/employee relationship existed between Defendant TSA and claimant.  


On July 29, 2004, the parties jointly moved to submit evidence of subject matter jurisdiction to the undersigned by brief.  Briefs were filed in this case by defendants on August 20, 2004 and by claimant on August 23, 2004.  On December 2, 2004, the undersigned filed a stay in this action as claimant filed a petition for judicial review at the Iowa District Court in and for Linn County on the remand order.  On December 16, 2004, claimant filed, with this agency, his dismissal of the petition for judicial review.  On December 20, 2004, the undersigned requested the district court return the administrative record of this case to this agency.  The administrative record was received and the stay in this matter was lifted by the undersigned on February 9, 2005.  


The record on remand consists of the administrative record.  

ISSUE 


The sole issue presented for determination is whether this agency has subject matter jurisdiction to decide this case.   

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having reviewed the administrative record, and the parties’ briefs on remand, finds that:


Claimant testified that in 1998, he was an owner/operator for his truck.  (Transcript, p. 137; Joint Exhibit O, Deposition Exhibit 5, p. 4)  In late July 1998, claimant signed a “Permanent Lease Agreement” with a company known as “Trans‑Lease, Inc.” (TL).  According to the agreement, TL was located in Maryland Heights, Missouri and claimant resided in New Douglas, Illinois.  (Ex. B)  Claimant testified at hearing that at the time of his accident, he believed he lived in Illinois or Florida.  (Tr., p. 98)  The lease was executed in St. Louis, Missouri on July 20, 1998.  No language in the lease indicates that Iowa law should apply if a dispute arises.  (Ex. B)  


Claimant testified he worked for TL.  (Tr., p. 96)  He testified that when he worked for TL, he was limited to hauling just for TL.  He testified that he was told by TL dispatchers what loads he would haul, where he would deliver those loads, and the time to pick up and deliver loads.  Claimant testified he was told by TL whether he was required to load or unload, the time he had to get to a location, and the type of load he carried by dispatchers for TL.  He testified he had to put TL’s name on his truck while working for TL.  He testified TL required him to go through an orientation program with TL.  (Tr., pp. 99 through 102)  Claimant testified he believed he worked for TL when he had his work injury of September 28, 1998.  (Ex. M, Dep., p. 12)  Claimant also testified he was an independent contractor, not an employee, in his relationship with TL, because he could make more money under that arrangement.  (Ex. N, Dep., p. 18)  Claimant testified he was required to take a pre-employment physical before he was allowed to work for TL.  (Tr., pp. 96 through 97)  He testified he used a TL credit card for purchasing fuel and for other expenses.  Claimant testified that he was required to purchase workers' compensation insurance by TL before he could drive for them.  (Tr., p. 102)


In late July 1998, claimant obtained workers' compensation insurance through TSA.  Larry Elings testified he is an insurance agent for True North Companies and is an agent licensed to sell insurance in Iowa.  Mr. Elings testified he was a director and representative for TSA.  (Tr., p. 172)  He testified that TSA is an association of owner/operators.  He testified TSA was formed to help owner/operators secure insurance and to get other benefits.  (Tr., pp. 155-160)


Mr. Elings testified claimant was a member of TSA and that in 1998 there were approximately 1,300 to 1,400 members in the association.  He testified claimant selected, through TSA, workers' compensation insurance and non-trucking liability insurance.  (Tr., pp. 162-163)


Mr. Elings testified TSA did not contract with TL.  He testified claimant was not an employee for TSA.  Mr. Elings testified TSA did not pay claimant any income, the association did not direct claimant’s work, and the association had no intent of making claimant an employee of TSA.  Mr. Elings testified TSA has no employees.  He testified the association’s principle place of business is in Cedar Rapids, Iowa.  (Tr., pp. 163 through 168) 


Mr. Elings testified claimant’s workers’ compensation insurance was effective on or about July 23, 1998 and terminated on January 11, 1998.  (Tr., p. 168)  Claimant is identified in the certificate of insurance as the insured.  The insurance agency is identified as Insurance Service Corp. of Cedar Rapids.  The insurer is identified as Credit General Insurance.  (Ex. C, pp. 1 through 7)  


Mr. Elings testified claimant was required to have a lease with a motor carrier in order to retain his workers' compensation insurance.  (Tr., pp. 181, 182 and 186)  He testified claimant was not listed as a sole proprietor in the insurance contract.  (Tr., pp. 182 through 183)  


Ron Hammerberg testified he is an insurance agent who is licensed to sell insurance products in Iowa.  Mr. Hammerberg testified he has experience in the sales of workers' compensation insurance since 1980.  He testified the insurance coverage with Credit General does not indicate claimant is a sole proprietor.  He testified he believed TSA was claimant’s employer because claimant was sold workers' compensation insurance by TSA and claimant was not identified as a sole proprietor.  (Tr., pp. 69 through 78, 82 through 84) 


Mary Junge testified she is an attorney and a certified public account.  She testified that at claimant’s counsel’s request, she reviewed claimant’s tax records for 1998.  (Tr., pp. 42 through 44)  Ms. Junge testified that claimant’s tax records indicate claimant was paid by TL for providing a truck and hauling loads.  (Tr., pp. 53, 63)  Ms. Junge testified that on his tax returns for 1998, claimant identified himself as a sole proprietor.  (Tr., pp. 58, 64)  


Claimant testified he had no idea who TSA was.  (Tr., p. 131)


Claimant’s travel logs from July 25, 1998 through October 29, 1998 indicate claimant made 4 stops in Iowa and approximately 50 stops in the states of Missouri, Florida, New York, New Jersey, Illinois, Arizona, Kansas, Kentucky, Indiana, Minnesota, South Carolina, California, Wyoming, Mississippi and Louisiana.  (Ex. F)


Claimant was injured on September 28, 1998 when he fell out of the back of his truck while transporting freezers.  (Ex. M, pp. 11 through 16; Tr., p. 106)  In December 1998, claimant filed a claim for compensation with the Missouri Division of Workers' Compensation indicating claimant was self-employed.  (Ex. L)


Claimant’s initial petition did not name TSA as a defendant.  Claimant filed a motion to amend on April 29, 1999, naming TSA as a defendant.  That amendment was granted on May 10, 1999.  In its answer to the amended petition, TSA’s original attorney admitted TSA was claimant’s employer.  In the response to claimant’s second request for admissions, Defendant TSA’s original counsel admitted that TSA was claimant’s employer, that claimant was working under a contract for hire made in Iowa, and that claimant spent a substantial part of his working time working for TSA in the state of Iowa.  Defendants’ original counsel withdrew on or about November 1, 2001.  Substitute counsel for Defendant TSA made their initial appearance on October 18, 2001.  On September 20, 2002, defendants moved to amend their answer to indicate Defendant TSA was not claimant’s employer.  The motion to amend was denied November 21, 2002.  On November 27, 2002, defendants moved for a rehearing for the November 21, 2002 denial.  The request for rehearing was denied on December 18, 2002.  On December 12, 2002, defendants moved to amend the prehearing conference report to deny Defendant TSA was claimant’s employer.  Defendant TSA also moved at hearing to amend the prehearing conference report and moved to amend the pleadings to conform to the evidence.  


In the arbitration decision filed September 29, 2003, the motions to amend the pleadings to conform to the evidence and to amend the answer were not addressed.  The deputy found an employee –employer relationship existed between claimant and defendant TSA.  That decision relied, in part, on the admissions made in the requests for admissions.  


On July 8, 2004, pursuant to the commissioner’s remand order, defendants filed an amended response to request for admissions.  That amended response denied claimant worked under a contract for hire in Iowa and denied claimant spent a substantial part of his time working for an employer in the state of Iowa.  Neither party submitted additional evidence regarding the issue of subject matter jurisdiction.  Both parties submitted briefs on remand.  

CONCLUSIONS OF LAW 


The only issue to be determined is if the Iowa Workers’ Compensation Commission has jurisdiction to hear this case.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).


It is undisputed claimant was injured in Arizona.  Under Iowa Code section 85.71, an employee is only entitled to benefits under the Iowa Workers’ Compensation Acts, when injured outside of the state, if any of the following situations apply:  

1. The employment is principally localized in this state, that is, the employee’s employer has a place of business in this or some other state and the employee regularly works in this state, or if the employee’s employer has a place of business in the state and the employee is domiciled in this state.  

2. The employee is working under a contract for hire made in the state in employment not principally localized in any state and the employee spends a substantial part of the employee’s working time working for the employer in this state.  

3. The employee is working under a contract for hire made in the state in employment principally localized in another state, whose workers' compensation law is not applicable to the employee’s employer.

4. The employee is working under a contract for hire made in the state for employment outside of the United States.  

Section 85.61(11) provides in part:

"Worker" or "employee" means a person who has entered into employment of, or works under contract of service, express or implied, or apprenticeship, for an employer. . . .

It is claimant's duty to prove, by a preponderance of the evidence, that claimant or claimant's decedent was an employee within the meaning of the law.  Where claimant establishes a prima facie case, defendants then have the burden of going forward with the evidence which rebuts claimant's case.  The defendants must establish, by a preponderance of the evidence, any pleaded affirmative defense or bar to compensation.  Nelson v. Cities Serv. Oil Co., 259 Iowa 1209, 146 N.W.2d 261 (1967).

Factors to be considered in determining whether an employer-employee relationship exists are:  (1) the right of selection, or to employ at will, (2) responsibility for payment of wages by the employer, (3) the right to discharge or terminate the relationship, (4) the right to control the work, and (5) identity of the employer as the authority in charge of the work or for whose benefit it is performed.  The overriding issue is the intention of the parties.  Where both parties by agreement state they intend to form an independent contractor relationship, their stated intent is ignored if the agreement exists to avoid the workers' compensation laws, however.  Likewise, the test of control is not the actual exercise of the power of control over the details and methods to be followed in the performance of the work, but the right to exercise such control.  Also, the general belief or custom of the community that a particular kind of work is performed by employees can be considered in determining whether an employer-employee relationship exists.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971); Nelson, 259 Iowa 1209, 146 N.W.2d 261; Lembke v. Fritz, 223 Iowa 261, 272 N.W. 300 (1937); Funk v. Bekins Van Lines Co., I Iowa Industrial Commissioner Report 82 (App. 1980).


Defendants contend that no provision of Iowa Code section 85.71 applies in this case.  Defendant TSA does agree that the principle place of business of TSA is in Iowa.  However, defendant TSA contends that there was no employee-employer relationship between claimant and defendant TSA, and that claimant was not working under a contract for hire made in the state of Iowa.  


Claimant testified at hearing that at the time of injury he was either living in Florida or Illinois.  He testified that at the time of injury he operated under a lease agreement where he leased his truck and tractor to TL.  Claimant’s residence on the agreement indicates he resided in New Douglas, Illinois.  TL is a Missouri company.  Claimant testified he worked for TL when he was injured on September 28, 1998.  Claimant testified his work was entirely directed by TL.  He testified he had to take a physical before he began to work for TL, and he had an orientation program through TL.  Claimant testified he had to put TL’s name on his truck while working for TL.  He testified he used TL’s credit card.  Claimant also testified he was an independent contractor, not an employee, in his relationship with TL.  Ms. Junge testified claimant was paid by TL in 1998 and that claimant identified himself as a sole proprietor on his 1998 tax returns.  Claimant testified he was required by TL to have workers' compensation insurance before he could drive for TL.  


Mr. Elings testified TSA is an association of owner/operators formed to aid their members in securing insurance and other benefits.  He testified TSA does not contract with TL.  He testified TSA has no employees.  Mr. Elings testified claimant’s work was not directed by TSA, that TSA did not pay claimant any wages and that TSA did not intend to make claimant an employee of TSA.  


Claimant testified he obtained his own workers' compensation insurance.  The certificate of insurance identifies the insurance agency as Insurance Services Corp. of Cedar Rapids, Iowa, and the insurer as Credit General Insurance.  Claimant was the insured under the policy.  In the agreement, claimant also agreed to become a member of TSA and paid a membership of $5.00 a month.  He also elected to be covered under the Iowa Workers’ Compensation Acts.  (Ex. C, pp. 1 through 7)  Claimant testified he did not know who TSA was.  


Claimant’s travel logs from late July 1998 until late October 1998 indicate claimant made 4 stops in Iowa and approximately 50 stops in 15 other states.  


The only evidence at hearing that claimant had an employee-employer relationship with TSA came from Mr. Hammerberg.  He testified TSA was claimant’s employer because TSA sold claimant workers' compensation insurance, and because claimant is not identified as a sole proprietor in the policy.  The insurance certificate identifies the agency who sold claimant his workers' compensation insurance to be Insurance Services Corp. of Cedar Rapids, Iowa, not TSA.  Because Mr. Hammerberg’s opinions are contrary to all other evidence in the evidentiary record, his opinions regarding the employee-employer relationship between claimant and TSA are not convincing.  


Claimant may be a sole proprietor.  Claimant potentially may have an employment relationship with TL.  Clearly claimant is not an employee with TSA.  TSA did not pay claimant.  TSA did not direct claimant’s work.  Claimant was not working for TSA’s benefit.  His agreement to join TSA is an agreement to join the association and is clearly not a contract for hire.  

The first provision of Iowa Code section 85.71(1) does not apply as claimant’s employment is not principally localized in Iowa.  The second provision of section 85.71(1) also does not apply as claimant is not an employee of TSA and claimant was not domiciled in Iowa.  

Iowa Code section 85.71(2) does not apply because the evidentiary record indicates claimant was not working under a contract for hire made in Iowa, nor did claimant spend a substantial part of his working time working in Iowa.  

Iowa Code section 85.71(3) does not apply because claimant was not working under a contract for hire made in Iowa.  

Iowa Code section 85.71(4) is inapplicable as there is no evidence that claimant was working under a contract for employment outside of the United States.  

Claimant was not an employee of TSA.  Claimant’s employment was not principally localized in Iowa.  He was not domiciled in Iowa at the time of the injury.  He did not make a contract for hire in Iowa.  He did not spend a substantial part of his working time in Iowa.  For these reasons, and the others detailed above, the Iowa Workers’ Compensation Commissioner lacks subject matter jurisdiction to hear this case.  

ORDER 


THEREFORE, IT IS ORDERED: 


That claimant’s claim is dismissed for lack of subject matter jurisdiction. 

That both sides shall pay their own costs.  

Signed and filed this _____14th____ day of March, 2005.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Matthew G. Novak

Attorney at Law

PO Box 74170

Cedar Rapids, IA  52407-4170

Ms. Jane V. Lorentzen

Mr. R. Ronald Pogge

Ms. Sarah Kouri

Attorneys at Law 

2700 Grand AVE, STE 111

Des Moines, IA  50312-5215
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