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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TIMOTHY L. BUSS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5032011
AABACO HOLDINGS LTD. d/b/a HEAVY :

EQUIPMENT MANUFACTURING,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACCIDENT FUND INSURANCE
  :

COMPANY OF AMERICA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1108
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Timothy L. Buss, has brought against the employer,  Aabaco Holdings, Ltd. d/b/a Heavy Equipment Manufacturing, and its insurance carrier, Accident Fund Insurance Company of America, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant alleges he sustained on May 12, 2009.

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Waterloo, Iowa, on September 16, 2010.  The record consists of the testimony of claimant and of Steve Hinders, John Albright, Morrell Anderson, and Roger Bachus as well as claimant’s exhibits 1 through 12 and defendants’ exhibits A through O.  Non-representative witnesses were sequestered. Briefs as submitted were reviewed.  The claim was fully submitted as of October 1, 2010.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report. 

 The issues remaining to be decided are:

1.
Whether claimant sustained an injury that arose out of and in the course of the employment;

2.
Whether the sustained injury, if any, is  the cause of claimed temporary and permanent disability;

3.
If so, extent of any permanent disability benefit entitlement under Iowa Code section 85.34(2)(u) ;

4.
Whether claimant is entitled to payment of medical costs as related to the alleged injury; and

5.
Claimant’s appropriate rate of weekly compensation.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is 43 years old.  He graduated from high school where he had been a marginal student in 1987.  He is currently single and has three children under age 18; apparently he takes two of them as deductions for federal income tax purposes.  From 1989 through May 7, 2009 claimant worked as a welder.  He is currently employed as an associate at a farm and fleet store in Waverley, Iowa.

Claimant began work welding for this employer, a heavy road construction equipment manufacturer, in 1998 and remained in that job until mid-May 2009.  It appears that claimant was a good welder, but did have work attendance and attitudinal issues that may have related to his history of alcohol and other substance abuse.

Welding was generally done on a welding table.  Materials could weigh up to 200 pounds and were generally lifted using either a crane or forklift.  Occasionally a welder would attempt to manhandle parts alone or with help from a coworker, however. Claimant acknowledged that the employer provided education on safe lifting techniques.

The early months of 2009 were unusual in the welding shop because a new, larger machine, a dowel crane, was being constructed.  Because of the size of the parts being assembled, the welding had to be done on the shop floor and not on the welding tables.  Claimant testified that his back began to bother him in March 2009 and that his symptoms radiated into the left leg.  Claimant attributes his back and leg complaints to the bending and lifting welding on the floor required.  Morrell Anderson, claimant’s supervisor, acknowledged that welding on the dowel crane required more bending over than welding usually required.

Claimant testified that he advised Mr. Anderson that his back was hurting in March 2009 and that Mr. Anderson knew the back condition was related to claimant's work.  Mr. Anderson acknowledged that claimant appear to be having back problems in early 2009.  Mr. Anderson advised claimant to get his back "taken care of".  Claimant told Mr. Anderson that claimant was treating with a chiropractor, but did not attribute his back symptoms to welding on the dowel crane.

Claimant had had a personal low back injury in 2006 after falling from a horse, for which he had received chiropractic care.

Claimant did see Duane J. Swailes, D.C., on April 22, 2009, and reported that he had awoke with intense low back and left leg pain, such that he could hardly get out of bed and had not reported to work.  (Exhibit 5, page 4)  Dr. Swales declined to give claimant chiropractic care and advised that claimant see a medical doctor.  (Ex. 5, p. 6)

Claimant saw Shannon E. Hall, PAC, at Allison Family Practice on April 23, 2009, and complained of having had left lower back pain with left hip pain and numbness for six weeks.  Claimant described his symptoms as having been especially worse over the past two weeks and as producing pain down his legs and numbness into his feet.  Claimant denied leg weakness.  He reported that walking and carrying items worsened his pain and that he was having a hard time doing his current job.  An MRI was ordered; Tramadol was prescribed; and claimant was advised to limit his activities and avoid bending and heavy lifting.  (Ex.  3, pp. 1-2)

There is no record evidence that claimant advised his employer of the recommended activity restrictions.

An MRI was performed on April 28, 2009.  Findings at the L4/5 and L5/S1 levels were as follows:

L4-5: There is partial desiccation within the disc.  There is mild narrowing of the disc height.  There is at least mild degenerative disc disease.  There is mild bulging of the disc.  There appears to be mild degenerative change of the facets.  There is slight hypertrophy of the ligamenta flava.  There is mild central spinal canal narrowing.  There is mild narrowing of the neural canal

L5-S1: There is desiccation of the disc.  There is moderate narrowing of the disc height.  These findings are compatible with moderate degenerative disc disease.  There is a broad based protrusion/extrusion which extends inferiorly from the central aspect of the posterior disc and the inferior extension has a different heterogenous signal intensity as best demonstrated on the T2 weighted images suggested for a chronic finding 
and on the sagittal images this inferior extension appears to be more prominent towards the left side and it is extending into the lateral recesses of S1, especially on the left side.  There appears to be at least mild degenerative change of the facets.  There is some mild hypertrophy of the ligament flava.  There appears to be very minimal retrolisthesis of the L5 vertebral body on S1.  There is moderate narrowing of both L5 neural canals.  There is moderate central spinal canal narrowing.  

(Ex.  6, p. 2)


The MRI reviewer also characterized the S1 disc as appearing to be transitional. (Ex.  6, p. 2)


On Thursday, May 7, 2009, Mr. Anderson advised claimant that he needed to be available for work on Friday, May 8 through Sunday, May 10, 2009, as a customer was returning a machine to the shop for welding repairs.  Claimant was disgruntled about the situation because another worker had completed the original welds and claimant did not believe he should have to repair the work of another welder.  Claimant was overheard proposing that he and at least one other worker not report to work on Friday, May 8, 2009.


Claimant did not report to work on Friday, May 8, 2009.  Claimant testified that he missed work because he had a fever related to his back pain.  A friend and coworker, Steve Hinders, corroborated claimant's testimony in this regard.  The employer‘s business notes of May 2009 do not support this version of events, however.  (Exhibit K, pages 1-3)

Overall, witness demeanor suggested that the employer’s witnesses,  Mr. Anderson and Roger Bachus, gave testimony that was substantially more credible than that of claimant and Mr. Hinders. 


Claimant did appear for work on May 9, 2009.  Mr. Anderson advised claimant  not to clock in as no work was available for him. Claimant testified that he talked briefly with Mr. Anderson and then left.  Claimant did not report for work on May 10, 2009.  Mr. Bachus, another of claimant’s supervisors, did call claimant on May 10, 2009, and advised him not to report for work on the morning of May 11, 2009, but to appear that afternoon for a work-related conference.


Claimant did appear at the Waverly Health Center on May 11, 2009, and complained of intractable low back pain that he had had for seven to eight weeks.  He reported his pain had increased after he mowed his lawn the previous day.  He was assessed as smelling of alcohol.  (Ex. A, pp. 1-3)  
Claimant was transferred to Mercy Medical Center, North Iowa, where he came under the care of neurosurgeon David W. Beck, M.D.  Dr. Beck characterized the MRI as demonstrating an L4/L5 disc herniation and performed what Dr. Beck described as a left L4/5 laminectomy and diskectomy on May 12, 2009.  (Ex.  B, pp. 1-3)


[Since the MRI reviewer had interpreted that study is showing disc extrusion at L5/S1 and not at L4/5 and had characterized the S1 disc as transitional, it is presumed that Dr. Beck’s surgery was at the site that the MRI reviewer had described as L5/S1, especially so, as Dr. Beck on other reports references to an L5/Si herniation.  (Ex. 5, p.1; Ex. 7, p. 2)]

Claimant had a good result from his surgery.  On June 4, 2009, Dr. Beck released claimant with a 30 pound weight restriction for the next three weeks but with no restrictions thereafter.  (Ex. 4, pp. 2-3)  A subsequent functional capacity evaluation placed claimant in the medium work category for reasons not related to material handling capacity, where claimant's performance was higher.  (Ex. H, pp. 1, 4)


Three physicians have opined as to whether claimant’s work activities for the employer produced his low back condition.


Treating neurosurgeon Dr. Beck believes that hard work with a lot of lifting over a period of years possibly could have resulted in a cumulative injury disc herniation, but  while stated it would be very difficult to say anything more definitive.  (Ex. 4, p. 1)


Physiatrist Farid Manshadi, M.D., after examining claimant and performing a medical record review, opined that while the significant degenerative changes present on claimant's MRI were probably a pre-existing condition, claimant's low back pain with radiculopathy and his May 12, 2009, surgery either were related to or were aggravated by his work activities with the employer.   (Ex. 1, p. 4)


Occupational Health Physician Robert L. Broghammer, M.D., after examining claimant and performing a medical record review, opined that it was possible but not probable that claimant's work activities were a substantial factor in causing his low back injury.  In concluding that claimant’s back condition was idiopathic or without an identifiable cause, Dr. Broghammer gave weight both to the fact that claimant gave no medical history to his early spring 2009 care providers that work was contributing to his back problems and to the fact that the MRI report stated that claimant’s disc herniation appeared to be chronic.  (Ex. 2, pp. 5-6)
CONCLUSIONS OF LAW AND ANALYSIS
The above findings of fact and analysis lead to the following conclusions of law with additional analysis as to the issue of whether claimant sustained an injury to his back that arose out of and in the course of his employment:

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).
Several matters in this record are troubling.  Claimant did not give his April and May 2009 medical care providers histories of work activities being a factor in his back symptoms.  Instead, he reported an insidious onset of symptoms on awakening and a subsequent increase in symptoms from engaging in the non-occupational activity of mowing his lawn after having not worked for several days.  Additionally, claimant’s MRI was interpreted as demonstrating a likely chronic disc herniation; and claimant does have a past history of a specific non-work related incident, in which he injured his back in a fall from a horse.

 Finally, neither claimant’s treating neurosurgeon nor the examining occupational medicine physician are willing to opine that claimant’s need for back surgery on May 12, 2009, resulted from claimant’s  dowel crane welding activities for the employer; only claimant’s examining physiatrist has so opined.  Greater weight is given to the opinions of the neurosurgeon and the occupational physician.  A neurosurgeon reasonably can be anticipated to have greater expertise than does a physiatrist as to the factors predicating a spinal disc herniation and any related need for surgery.  For that reason, Dr. Beck’s failure to definitively relate claimant’s back condition to his work activities is significant.  Furthermore, Dr. Broghammer’s opinion that work was not a substantial factor in causing claimant’s need for surgery is well-reasoned and considers the troubling elements in the record, which Dr. Manshadi did not address in his report. 

Wherefore, it is concluded that claimant has not established that his back condition is an injury that arose out of and in the course of his employment and manifested on May 12, 2009.

ORDER

THEREFORE, IT IS ORDERED THAT:

Claimant take nothing from this proceeding. 

Claimant pay costs of this proceeding pursuant to rule 876 IAC 4.33.

Signed and filed this ___2nd______ day of December, 2010.

   ________________________






     HELENJEAN WALLESER






         DEPUTY WORKERS’





         COMPENSATION COMMISSIONER
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