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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JERRY MANON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1251525

UNITED PARCEL SERVICE,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO. ,
  :



  :


Insurance Carrier,
  :


Defendants.

  :                    HEAD NOTE NOS:  1802, 1803, 




  :                                                     4000.2

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jerry Manon, has filed petitions in arbitration and seeks workers’ compensation benefits from United Parcel Service, employer, and Liberty Mutual Insurance Co., insurance carrier, defendants. 

The case was heard before Deputy Workers’ Compensation Commissioner, Ron Pohlman, on June 10, 2002, in Des Moines, Iowa.  The evidence in the case consists of claimant’s exhibits 1 through 11, defendants’ exhibits A through F, the testimony of the claimant, and the testimony of Dean Johnson. 

ISSUES

The parties present the following issues for determination:


1. Whether the injury of June 22, 1999, was the cause of permanent disability;

2. The extent of entitlement to healing period benefits;

3. The extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u); and

4. Whether the claimant is entitled to payment of penalty benefits pursuant to Iowa Code section 86.13. 

FINDINGS OF FACT

The undersigned having heard the testimony and considered all of the evidence received at hearing makes the following findings of fact:

Claimant at the time of the hearing was 58 years of age.  The claimant has a ninth grade education and a GED.  The claimant's work history is primarily employment with the United Parcel Service (UPS).  The claimant was in the Navy from January 30, 1965, through July 1969 when he was honorably discharged.  He was a boiler tender in the Navy. 

At UPS claimant primarily has worked as a driver.  Most recently, the claimant is working as a feeder driver on a run to Macon, Missouri, where he trades his trailer with a driver from St. Louis and returns to Des Moines, Iowa.  The claimant is not required to load or unload on this run.  The process of changing trailers requires the claimant to hook and unhook hoses and lights.  The legs on the trailer are operated by air.  The claimant is able to do this job without difficulty.  The claimant is a member of the union and because of his seniority, has nearly the first pick of jobs.  The claimant drives about 385 miles per day.  The claimant chose this route because he would not have to load or unload and because it is a shorter run than the others he had to choose from. 

On June 22, 1999, the claimant sustained an injury to his back when he was hooking up a set of double trailers in Denison, Iowa.  The claimant felt a pop in his back.  He reported his injury immediately.  The claimant had just returned to work after having a heart attack on May 7, 1999.  As result of the heart attack, the claimant underwent a coronary angiography and a coronary stent insertion.  (Defendants' Exhibit C, page1) 

The claimant sought his family physician on June 23, 1999, for his back injury.  The claimant was given anti-inflammatory medication and taken off of work until the following Monday.  (Claimant's Exhibit 1, page 11)  The claimant was seen on June 28, 1999 at Concentra Medical Center complaining of back pain.  At that time he was prescribed physical therapy. 

On July 7, 1999, the claimant saw David Boarini, M.D., a neurosurgeon for his back problem.  (Cl. Ex. 6, p. 17)  Dr. Boarini scheduled an MRI of the lumbar spine for July 19, 1999.  (Cl. Ex. 6, p. 18)  On August 5, 1999, the claimant suffered a stroke.  On August 10, 1999, the case manager with Liberty Mutual asked Dr. Boarini when the claimant would have returned to work had it not been for the stroke.  Dr. Boarini indicated that he could not state for certain when the claimant would have returned to work but expected that claimant would have had another epidural injection around the first of September and that if the claimant improved, the claimant would been sent back to work at that time.  (Cl. Ex. 6, pp. 19 and 20).  The claimant was released to return to work without restrictions on September 8, 1999.  (Cl. Ex. 6, p. 21).  Defendants issued a letter on September 8, 1999, terminating the claimant's workers' compensation benefits because the claimant had been released to return to work on September 8, 1999.  (Def. Ex. F) 

As a result of the stroke the claimant underwent a right carotid endarterectomy on August 9, 1999.  (Def. Ex. C, p. 2)  The claimant was released to drive back on August 23, 1999, and could resume activities as tolerated.  The claimant has done well since his stroke although he may have some memory loss, and occasionally experiences problems pronouncing words possibly related to numbness he experiences in his tongue.  (Def. Ex. C, p. 19)  The claimant is showing signs of progression of disease in his left external carotid.  (Def. Ex. C, p. 23) 

Apparently the claimant's improvement in his back was not significant because when the claimant returned on November 24, 1999, Dr. Boarini concluded that the claimant was a candidate for a laminectomy.  (Cl. Ex. 6, p. 22)  The claimant underwent surgery on December 23, 1999, at L4 and 5 and L5-S1.  Following the surgery, Dr. Boarini issued his opinion as to maximum medical improvement being reached on March 1, 2000, and that the claimant had a 10 percent permanent partial impairment as a result of the surgery.  The claimant scheduled a four-week vacation in February 2000.  Claimant scheduled this vacation because Dr. Boarini had told him that it would be six to eight weeks for him to heal following the laminectomy surgery and the claimant wanted to give himself additional time to heal. 

The union contract under which the claimant works for UPS provides that employees cannot be forced to take vacation while on workers' compensation.  Employees are allowed to take pay or reschedule vacation time on available open weeks if their scheduled vacation time occurs at the same time they are on workers' compensation.  (Cl. Ex. 8, p. 28)  Claimant now believes that because he did not reach maximum medical improvement until March 1, 2000, that the four weeks of vacation he took in February 2000 was time that he should have been receiving workers' compensation benefits instead of vacation pay pursuant to the contract. 

The claimant had an independent medical evaluation by Keith Riggins, M.D., on February 13, 2001.  Dr. Riggins concluded that the surgical treatment by Dr. Boarini and residual impairment was causally connected to the June 22, 1999, work injury.  (Cl. Ex. 1, p. 1)  Dr. Riggins concluded that the claimant had sustained an 11 percent impairment of the whole person due to impairment in function of the lumbar spine.  (Cl. Ex. 1, p. 6) 

The claimant does not have any restrictions as a result of the June 22, 1999, work injury.  The claimant has not experienced a loss of actual earnings as result of his work injury. 

At this time the claimant feels that off the job, he is unable to do things as long or as efficiently.  The claimant has difficulty standing for long periods of time and must change his position frequently.  The claimant does not believe that at this time he could handle a job that would require him to load or unload trucks. 

The claimant wants to continue working.  The claimant wants to make at least 35 years of employment with UPS.  The claimant has currently been there 33 years.  If the claimant were to retire, which he could do any time; he would not be able to take another job as a Teamster driving a truck because he will lose his pension. 

The claimant was paid half of his benefits weekly and the balance was paid to him in a lump sum.  This arrangement was pursuant to a letter of settlement from defense counsel dated July 26, 2000.  The letter set out that the claimant would be paid weekly benefits until 25 weeks of benefits had been paid as of September 22, 2000, and the remaining 25 weeks were to be paid to the claimant in a lump sum.  The claimant decided that he was not going to accept the settlement and contacted an attorney.  The check for the balance of the 10 percent impairment rating that the defendants were proposing to pay was not paid to the claimant until May 1, 2001.  (Cl. Ex. 9, p. 29)  

The claimant sustained an injury to his right knee in December 1999 before his back surgery.  (Cl. Ex. 17, p. 24)  This has continued to bother him. 

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is the extent of entitlement to healing period benefits. The claimant contends he is entitled to healing period benefits for the period from June 23, 1999, through September 7, 1999, and December 23, 1999, through February 29, 2000. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The stroke the claimant suffered apparently disqualified him from driving briefly from August 5, 1999, to August 23, 1999.  During this timeframe, the claimant was also unable to work because of his back, which was injured on the job.  The stroke did not affect the claimant's healing.  From June 23, through September 7, 1999, the claimant is eligible for healing period benefits for that timeframe.  From December 23, 1999, until February 29, 2000, the claimant was unable to work as a result of the surgery on his back to repair the damage caused by the work injury on June 22, 1999.  This also represents a healing period. 

The next issue in this file has been the extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34 (2) (u). 

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters, which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has sustained a significant functional impairment to his body as a whole as a result of the work injury but is under no work restrictions and has sustained no actual loss of earnings.  The claimant said he does experience problems and a sense of his injury with respect to walking and being able to undo the things that he likes to do in a normal timeframe but this can also be expected because of the claimant's right knee problems and his condition following the stroke and heart attack. 

The claimant has a good job and no reason to believe that he will not have that job of for the foreseeable future. The claimant did experience a significant healing period.

Considering these factors and all factors of industrial disability it is concluded that the claimant has sustained a 10 percent industrial disability entitling him to 50 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

The final issue in this matter is of whether the claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001)

The claimant raises two grounds upon which he relies for his claim for penalty benefits.  First, he argues that he is entitled penalty benefits because the defendants should have paid him workers' compensation during the month of February 2000 when he was taking vacation pursuant to the union contract.  At the time this vacation was scheduled there was no reason to believe that the defendants would have known that the claimant’s healing period would continue.  However, when Dr. Boarini issued his opinion that the claimant reached maximum medical improvement on March 1, 2000, the defendants should have known that the claimant's healing period had extended through the month of his vacation in February 2000.  The defendants did not act to correct that situation.  The claimant is entitled to a 50 percent penalty for the delay in payment of those four weeks of healing period.

The second ground claimant raises for his claim for penalty benefits is based upon the delay by the defendants in payment of permanent partial disability benefits.  The record indicates that the claimant had an opportunity for a settlement that would have paid him 50 weeks of industrial disability benefits but the claimant chose to pursue the claim through his own attorney.  The record shows that the claimant has no restrictions and no actual loss of earnings.  The extent of claimant's entitlement to permanent disability is clearly within the meaning of fairly debatable.  The defendants could easily argue that the claimant was not entitled to any permanent disability and not have been unreasonably denying this claim.  The claimant is not entitled to penalty benefits based upon the delay in payment of permanent partial disability benefits. 

ORDER 

THEREFORE IS ORDERED:

That defendants, United Parcel Service, and Liberty Mutual Insurance Co., shall pay twenty point eight five seven (20.857) weeks of healing period benefits for the periods from June 23, 1999, through September 7, 1999, and December 23, 1999, through February 29, 2000, at the weekly rate of six hundred fifty-four and 75/100 dollars ($654.75). 

That defendants shall pay claimant fifty (50) weeks of permanent partial disability benefits commencing March 1, 2000, at the weekly rate of six hundred fifty-four and 75/100 dollars ($654.75). 

That defendants shall receive credit for benefits previously paid, if applicable. 

That accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1. 

That defendants shall pay penalty benefits in the amount of 50 percent for the delay in the payment of healing period for the month of February 2000. 

That defendants shall pay the costs of this action. 

Signed and filed this ____28th___ day of June, 2002.

   ________________________







        RON POHLMAN
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