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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MARK TSCHIRGI,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5006393

BROWN SALES & SERVICE,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

FARM BUREAU MUTUAL
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :                              HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Mark Tschirgi, the claimant, seeks workers’ compensation benefits from defendants, Brown Sales & Service, the alleged employer, and its insurer, Farm Bureau Insurance Company, as a result of an alleged injury on October 17, 1997.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on April 8, 2004.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a colon and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1:2-4”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On October 17, 1997, claimant received an injury arising out of and in the course of employment with Brown Sales & Service.

2. Claimant is not seeking additional healing period benefits. 

3. The injury is a cause of some degree of permanent partial disability benefits.  The extent and nature of this disability remains in dispute.

4. At the time of the alleged injury, claimant's gross rate of weekly compensation was $536.00.  Also, at that time, he was married and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $352.35 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. The requested medical expenses submitted by claimant at the hearing are fair and reasonable and causally connected to the medical condition(s) upon which the claim herein is based but that the issue of their causal connection to any work injury remains an issue to be decided herein.

Claimant requested a specific taxation of costs, if awarded costs.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  The extent of claimant's entitlement to permanent disability benefits;

II.  The extent of claimant's entitlement to medical benefits.

III.  The extent of claimant’s entitlement to costs.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Mark, and to the defendant employer as Brown.

From my observation of their demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Mark and his wife very credible. 

Mark worked for Brown as a service technician from 1993 until 2001, except for about 3-4 weeks in 1998, when he worked for another firm, J. M. Jones, who paid more in wages.  However, after carpal tunnel release surgery in February 1998, Mark was placed on light duty, which could not be accommodated by Jones.  Mark then returned to the employ of Brown who was able to accommodate the restrictions.  

When Mark started at Brown, he was assigned to only minor maintenance and repair duties, such as changing oil, but after extensive on-the-job training, he obtained certifications from all three major U.S. auto manufacturing companies, including the highest certification for an auto technician, ASE.  His auto mechanic work generally involved repetitive use of his hands and arms, including overhead work, using hand tools and hand held power tools while working under a vehicle.  Prior to his work injury, Mark specialized in auto transmission work.  This work involved heavy lifting, pushing and pushing to remove and install transmissions as well as repetitive use of his hands and arms while overhauling transmissions on a bench.  

The stipulated work injury of October 17, 1997 involves both hands and arms.  There is no dispute about the original diagnosis of bilateral carpal tunnel syndrome, which was surgically treated in February 1998.  Symptoms of hand numbness began in September 1997 and gradually worsened.  The injury date is when Mark reported his problems to his service manage and subsequently began receiving medical treatment.  Initial specialized treatment was provided by physicians at the Gunderson Lutheran Clinic.  The references in the record to those physicians do not identify their medical degree type.  Surgery was performed by a Dr. K. M. Rumball, an orthopedic surgeon. When Mark continued to have symptoms of numbness and cramping after surgery which extended to the elbows,  physicians at this clinic recommended in April and May 1998 that Mark seek less demanding work on his hands and arms. Thereafter, care was transferred by defendants’ medical case manager to Steven M. Olsen, D.O, an occupational medicine physician.  In August 1999, Dr. Olsen opined that Mark reached maximum medical improvement.  In December 1999, Dr. Olsen rated Mark as suffering from a 17 percent permanent partial impairment to both extremities.  A portion of this rating was for RSD in both hands.  Defendants subsequently paid 50 weeks of permanent partial disability benefits for a 10 percent body as a whole impairment. 

As previously stated, following bilateral carpal tunnel surgery in February 1998, Mark was given light duty restrictions and essentially told by physicians to change the type of work he performs.  When he returned to Brown, he was given light duty jobs until he was able to move to the position of service writer, a customer service type of job, although he continued on occasion to perform some auto maintenance work.  Although a service writer was not paid as well as a service technician, Brown maintained Mark’s service technician hourly rate at about $12.50.  Despite this, Mark still suffered a loss of income due to the manner in which service technicians are paid.  He was paid temporary partial benefits accordingly.  (Exhibit 12)

Although certified service technicians receive an hourly wage, they are not paid for actual hours worked but paid by the job for the number of hours that a particular repair should take according to a flat rate manual.  Consequently, when that manual calls for a repair to take one hour, the technician is paid for one hour whether the job took 1/2 hour or 2 hours.  As explained by Mark at hearing, a good, speedy, technician can earn 12 to 13 hours of pay over an 8-hour day.   Mark asserted, without challenge from the defendants, that he was a fast worker and typically earned more than 8 hours of pay per day.  Mark's strong work ethic probably contributed to what has proved to be a devastating injury for Mark.

Mark remained at Brown in the service writer job for a few more years but initiated, on his own, post-high school education after work hours.  In May 2000, he received an associate degree from Upper Iowa University.  He then attended N.E. Iowa Community College and in 2001 received certification in Computer Assisted Drafting (CAD).  He then quit Brown to began a new career in CAD.  Mark explained at hearing that his efforts to obtain additional training was prompted by his hand problems and the views of physicians that he needed to end his auto technician work.   He also explained that although Brown maintained his hourly rate as a  technician after moving to the service writer job, he did not receive any more raises at Brown.

Mark asserts that this injury was worsened by the development of reflex sympathetic dystrophy (RSD) or what is now more commonly termed complex regional pain syndrome (CRPS) and the onset of mental depression as a result of his injury.  Defendants assert Mark does not have these conditions.  Defendants also assert that if these conditions exist, they are not work related.

Three one-time evaluators disagree with the CRPS diagnosis, a pain management specialist and two others whose qualifications are unknown.  (Ex. A, D  and J)  One of these physicians issued an opinion without examining Mark.  (Ex. J)  The CRPS diagnosis was first made by Richard Leth, M.D. in 1998.  (Ex. 6)  This diagnosis was again confirmed by two physicians at the Gunderson clinic, (Ex. 2:7‑8) and defendants’ own occupational physician, Steven Olson, M.D.  (Ex. 4:27).  The CRPS symptomatology consists of constant pain, extreme numbness, warm or hot hands with activity, and discoloration.  Given the views of the treating physicians, I find that the work injury is a cause of CRPS and the resulting symptoms.  Consequently, due to the development of a systemic disease process, the injury extends into the body as a whole.

Mark testified that he had no depression or mood problems before his work injury.  There is no factual evidence to the contrary in the record.  Also in 1998, Mark began having depression problems due to stress arising from his work-related disability due to the chronic symptoms and their impact upon his job and his life.  This was first noticed by Dr. Leth, the physician at the Gunderson clinic and Dr. Olsen.  Initial treatment was anti-depressant medication.  Following psychological evaluation and a diagnosis of depression in March 1999 by a clinical psychologist (Ex. 4:2), Mark began psychotherapy with Raja Junaid M.D., a psychiatrist, for major depression in May 1999 consisting of different anti-depressant medications.  (Ex. 7)  Dr. Olsen states that this treatment ended in October 1999 when Mark ended medication.  I cannot verify this from Dr. Junaid's records in evidence as they are handwritten after the initial report and I am unable to read them.  No records from Dr. Junaid appear after October 1999.  

Mark testified that his depression symptoms have not ended, although he has ended anti-depressant medication.  Mark and his wife complain of mood changes, asocial behavior and loss of energy.  Mark and his wife credibly testified that Mark's behavior before the injury was the exact opposite.  Dr. Olsen opined that his initial depression is not work related as it predated the injury.  This doctor did not explain how he arrived at that conclusion given the total absence of any similar complaints before the injury.  Dr. Olsen also opined that any current depression problems are not due to the injury given Dr. Junaid's ending of treatment in October 1999.  Dr. Olsen also opines that many of Mark’s hand complaints are due to non work‑related depression.  Dr. Olsen further opined that Mark's only work restrictions allow him to return to heavy manual labor given his ability to occasionally lift up to 75 pounds, 50 pounds overhead.  (Ex. 4:25)

Aside from the fact that Dr. Olsen has no particular specialty other than limiting his practice to work injury patients referred to him by employers, his views are not convincing.  First, they are contrary to the credible testimony of Mark and his wife as to his past and current history.  Second, although he purports to arrive at a rating using the AMA Guides, his methodology for arriving at the ratings was contrary to Guide instructions.  Only by chance did his rating equate to the proper methodology of converting both extremity ratings into a body as a whole rating and then combining the ratings using under the charts available.  Third, despite the undisputed fact that Mark was compelled to permanently leave service technician work due to the repetitive nature of the work, Dr. Olsen does not impose any restrictions against such work.  I must assume that it is Dr. Olsen's view is that if you only hurt while walking and you do not walk, you are not impaired.  Fourth, the doctor's views are contrary to a more recent and more thorough psychological evaluation by Thomas Sannito, Ph.D., a clinical psychologist, in January 2004.  Despite the lapse of six years since the onset of depression symptoms, they persist today to the extent that Mark has developed an adjustment disorder causing irritability, asocial behavior, lack of confidence, loss of desire and energy, defensiveness about deficits, sensitivity about the reaction of his disability to others, and dwelling on deficits.  Although Mark continues to function well in a work environment, his prognosis is guarded.  Dr. Sannito causally relates this to the work injury in this case and opines they are permanent so long as Mark’s physical problems are permanent.  Given their completeness and consistency with the credible testimony of Mark and his wife, the views of Dr. Sannito are the most convincing in the record.  

I find that the work injury is a cause of a permanent major depression, chronic anxiety and an adjustment disorder.  To date, this condition has not greatly impacted much upon Mark's employability but Mark will require psychological monitoring for the foreseeable future to prevent any worsening of his mental condition.

Mark's strong work ethic has resulted in his own rehabilitation.  Since leaving Brown, he has been steadily employed as a CAD drafter.  His first employer after Brown paid him $13.00-$14.00 per hour for 50-60 hours a week with benefits.  A subsequent employer paid $15.25 per hour for a 40‑hour workweek.  His current employer in Oelwein, Iowa initially paid him $15.82 per hour for 40-45 hours a week.  He is now on salary of $37,000.00 a year.  While this is more money than he earned as a service technician, Mark testified that this is less than what he could earn as  service technician today in his area which is about $45-50,000.00 a year.  Newspaper advertisements were placed in evidence showing potential annual earnings for service technicians from $30-50.000.00.  Given Mark's work ethic, his potential earnings as a service technician today, if he could be one, would clearly be in the upper portion of these salary ranges.  Mark admits that he could potentially earn a salary of close to $70,000.00 if he were to obtain a four‑year degree and obtain a management job.  

Mark testified that he functions well as a CAD drafter although he must use his hands and fingers for keyboard and mouse activity.  He feels better because his hands are not subjected to heavy repetitive use.  He still has cramping, lost grip strength and constant pain.  Mark states that his hands are cold in the morning and hot in the afternoon.  He continues to have blue spots on this hands after activity.   He has ended a lot of sports and home activity due to his injury.  He continues to have his mood and depression problems.  He continues to have sleeping problems.  Given his credibility, I find that Mark’s physical condition is exactly as he describes.

Mark is 33 years of age.  Before working for Brown, he was a waterbed set‑up and delivery person, groundskeeper at a state park and farmhand.  He cannot return to such work today due to the work injury.  

He has lost actual earnings due to his inability to remain as a top service technician.  His potential earnings after additional education are largely speculative.

The work injury is a cause of a 25 percent loss of earning capacity. 

Given the stipulations concerning medical expenses, I find that all of the requested expenses constitute reasonable and necessary treatment of the work injury.

CONCLUSIONS OF LAW

I. The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability. "Loss of use" of a member is equivalent to "loss" of the member.   Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921). A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the code section, the disability is considered an unscheduled disability to the body as a whole and compensated under code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear 332 N.W.2d 886, 997 (1983).  Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Iowa has adopted the majority view set forth by Professor Arthur Larson in his treatise on workers’ compensation law concerning “spill-over” effects of a scheduled injury.  Larson states that if the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the schedule allowance for the lost member is not exclusive.  1B Larson’s Workers’ Compensation Law, § 58.21 at 1-163 (1997).  Therefore, various spill-over conditions resulting from a scheduled injury are now compensated industrially in this state.  Collins v. Department of Human Services, 529 N.W.2d 627, 629 (Iowa App. 1995) and Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660-664 (1961); (regional pain syndrome formerly called Sudeck’s atrophy, causalgia or reflex sympathetic dystrophy (RSD);  Blacksmith v. All-American, Inc., 290 N.W.2d 248 (Iowa 1980) (phlebitis); Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 17 (Iowa 1993) (psychological or mental conditions);  Dowell v. Wagner, 509 N.W.2d 134, 136 (Iowa 1993) (phantom pain); and; Ehteshamfar v. UTA Engineered Systems, 555 N.W.2d 450 (Iowa 1996) (tinnitus).  In each of these cases, this agency and the courts rejected the argument that these complications or effects, which extend beyond the initial location of the injury were anticipated in the schedule.
I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). 

A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002)

In the case sub judice, I found that claimant suffered a 25 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 125 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 25 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  

Given the findings and the parties’ stipulations, the requested medical expenses shall be awarded.

III.  As claimant prevailed, claimant wishes a specific taxation of costs.  According to the list of costs attached to the hearing report, the only costs I can tax is the $65.00 filing fee and a deposition transcription fee of $26.26, which is probably the costs of a copy.  The costs of obtaining medical records may be and may not be reimbursable.  Two doctor's reports, $150.00 each, are reimbursable.  Rule 876 IAC 4.33(5).  Whether or not any of these records constitute such reports is unknown. 

ORDER

1. Defendants shall pay to claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the stipulated rate of three hundred fifty-two and 35/100 dollars ($352.35) per week from the stipulated date of April 1, 1999.

2. Defendants shall pay the medical expenses listed in the hearing report.

3. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

4. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5. Defendants shall reimburse claimant for the sixty-five dollars ($65.00) filing fee and the deposition cost of twenty-six and 26/100 dollars ($26.26).

6. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ____22nd_____ day of April, 2004.

   ________________________







  LARRY P. WALSHIRE
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  COMPENSATION COMMISSIONER
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