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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

NORBERT SANEK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 1283721 & 5000478

GLOBAL COMPUTER,
  :



  :               A R B I T R A T I O N


Employer,
  :



  :                   D E C I S I O N

and

  :



  :

TRAVELERS INSURANCE CO.,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS: 1100; 1100.50 


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings that the claimant, Norbert Sanek, has brought against his employer, Global Computer, and its insurance carrier, Travelers Insurance Co., to recover benefits under the Iowa Workers' Compensation Act as a result of injuries claimant alleges he sustained on January 25, 2001 and January 29, 2001. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa, on July 21, 2003.  The record consists of the testimony of claimant and defendants' Exhibit A.  In lieu of submitting briefs, the parties made closing arguments at hearing.

ISSUES

In the prehearing report filed at the time of hearing, the parties stipulated that an employer-employee relationship existed at the time of the alleged injuries. 

Issues remaining to be resolved are:

1. Whether claimant sustained an injury on either alleged injury date or on both dates, which injury arose out of and in the course of his employment;

2. Whether the alleged injury is the cause of claimed temporary and claimed permanent disabilities;

3. The nature and extent of claimant's temporary and permanent benefit entitlement, if any;

4. Claimant's appropriate rate of weekly compensation given that he was single and entitled to one exemption on both alleged dates of injury; and

5. Whether claimant is entitled to payment of certain medical expenses as expenses causally connected to the work injury. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant worked for the employer as an information technology expert.  In December 2000 and through January 25, 2001, claimant was performing work for his employer under its contract with the State of Iowa in the Hoover State Office Building in Des Moines, Iowa. 

Smoking is not permitted in Iowa executive branch state facilities.  Individuals who work in these facilities must leave them if they wish to smoke.  If they are smoking near the building, they must smoke in a designated area that does not provide total shelter from the ambient temperature and environment.  Claimant, who described himself both as an avid smoker and a conscientious worker, routinely would leave the Hoover Building during his twice-daily 15-minute work breaks to have a cigarette in the designated smoking area for that building.

Claimant testified that the Des Moines, Iowa area was experiencing a severe snowstorm on the morning of December 11, 2000.  Nevertheless, he presented at work and at 9:00 a.m., followed his usual routine of leaving the Hoover Building and smoking one cigarette in the designated area.  He returned to his workstation after 15 minutes.  Apparently he had been wearing oxford shoes and appropriate socks throughout his break. 

Claimant stated that his left foot started hurting as soon as he got back to his workstation.  He stated he experienced color changes in the left foot that remained consistent over time.  He expressed his belief that his pain worsened with time.  Nevertheless, he sought no medical care until March 2001.  Claimant subsequently had his left great toe and left second toe amputated.  Ultimately, his left leg was amputated below the knee. 

The last day claimant actually worked in the Hoover State Office Building was January 25, 2001.  Claimant left Iowa and returned to the warmer climes of his native Virginia on January 29, 2001.  He took two days to drive himself home. 

Claimant acknowledged that he had had no actual incident of injury on either January 25, 2001 or January 29, 2001.  He stated that his former counsel selected and pled those dates of injury. 

Claimant agreed that his medical records would demonstrate that he had severe peripheral vascular disease that existed earlier than December 11, 2000.  He acknowledged that he also had preexisting high blood pressure and high cholesterol. 

The only medical evidence presented is defendants' exhibit A, the curriculum vitae and July 19, 2002 medical report of Norbert T. Belz, M.D., M.P.H., F.A.C.P.M.  This physician's credentials delineated in his curriculum vitae are quite impressive.  Dr. Belz has never personally examined claimant.  He reviewed a variety of claimant's medical records from March 12, 2001 through November 13, 2001, as well as claimant's deposition taken March 14, 2002, and a variety of learned medical treatises and articles before issuing his medical opinion report of June 12, 2002, however.  For these reasons, Dr. Belz’s review of claimant's medical history and his medical opinions regarding causation are given great weight. 

Dr. Belz’s report discloses that claimant has classic and diffuse atherosclerotic vascular disease, that is, hardening of the arteries with blockage.  Smoking, hypertension, and high cholesterol all are risk factors for this condition. 

In claimant's case, his disease most severely affects the arteries of claimant's legs bilaterally.  It begins in the iliac arteries of the pelvis and involves essentially all of the large arteries of both of claimant's lower extremities.  The hardening of the arteries in the left leg also involves the anterior tibial artery and its continuation artery, the dorsalis pedis artery.  This artery was completely occluded near claimant's left knee.  As a consequence, claimant developed ischemic scarring and necrotic tissue on the anterior aspect of the left shin and also ischemia, necrosis, and death of the large and second toe of the left foot. 

As a consequence of his peripheral vascular disease acting alone claimant had a left iliac angioplasty and stenting of the iliac artery on March 29, 2001.  Subsequently, as a result of this disease process, claimant's left great toe and left second toe were amputated on April 2, 2001.  Also on that date, claimant underwent a femoral popliteal bypass graft to form a conduit from the artery in the thigh and the artery behind the knee.  This bypass graft ultimately failed.  As a result, on September 21, 2001, claimant's left leg was amputated below the knee. 

Dr. Belz opined that claimant's disease process alone produced the need for these medical procedures.  Dr. Belz further opined that any frostbite claimant sustained in December 2000 or January 2001 did not contribute to claimant's need for these procedures. 

Additionally, Dr. Belz has opined that claimant's severe weather exposure was of too short duration to have produced frostbite to the great and second toe in an individual wearing an appropriate shoe and sock.

In the absence of any countervailing medical evidence, and, given Dr. Belz’s impressive credentials, this doctor's opinions regarding the cause of claimant's left great and second toe, and ultimate left leg below the knee amputation are accepted. 

It is expressly found that claimant has not shown that he sustained an injury by way of severe weather exposure while smoking that resulted in frostbite on December 11, 2000, or January 25, 2001, or January 29, 2001.  It is further expressly found that claimant's need for the medical procedures that ultimately resulted in his left leg below the knee amputation relate wholly to his preexisting vascular disease and in no matter relate to an occupational severe weather exposure on December 11, 2000, or January 25, 2001, or January 29, 2001. 

Because claimant has not prevailed on these threshold issues, findings as to the other issues presented need not be made. 

CONCLUSIONS OF LAW

The relevant law is that regarding whether claimant received an injury that arose out of and in the course of his employment and that regarding whether the claimed injury has resulted in the claimed disability.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

It is concluded that claimant has not established an injury on December 11, 2000, or an injury on January 25, 2001, or an injury on January 29, 2001 that arose out of and in the course of his employment. 

It is concluded that claimant has not established a causal relationship between the loss of his left great and second toe and any claimed injury. 

It is further concluded that claimant has not established a causal relationship between his left leg below the knee amputation and any claimed injury. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing from these proceedings.

That claimant pay costs of these proceedings. 

Signed and filed this ____19th_______ day of September, 2003.

   ________________________
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