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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JADRANKA ATAJIC,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5038567
WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG, 
  :



  :    Head Note Nos.:  1108; 1400; 1803;

Insurance Carrier,
  :


   1801; 2500; 2700; 2701

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration.  The contested case was initiated when claimant, Jadranka Atajic, filed her original notice and petition with the Iowa Division of Workers’ Compensation.  She alleged she sustained a work-related injury to her right hand, right wrist, right shoulder, and neck and to her body as a whole.  Claimant listed the injury as a cumulative injury and one that manifested itself on March 28, 2010.  (Original notice and petition.)  A single petition was filed on October 11, 2011.

Defendant-employer is insured for purposes of workers’ compensation by American Home Assurance Corp./AIG.  Defendants filed their answer on October 18, 2011.  Defendants admitted the occurrence of a work injury on the date alleged.  A first report of injury was filed by the company.

The hearing administrator scheduled the case for May 14, 2012 at 8:30 a.m., in Des Moines, Iowa at the office of Iowa Workforce Development.  The undersigned appointed Brittney Frericks as the certified shorthand reporter.  She is the official custodian of the records and notes.  Ms. Azra Sikiric of Des Moines, Iowa, acted as the Bosnian language interpreter during the arbitration proceedings.  

Claimant testified on her own behalf.  Mr. Joe Becker, Store Manager at the Windsor Heights Wal-Mart, also testified.

Exhibits were admitted as evidence in the case.  Claimant’s exhibits 1 through 18 were admitted with objections from defendants noted.  Defendants’ exhibits A through L were admitted with objections from claimant.  

The parties filed post-hearing briefs on May 30, 2012.  The case was deemed fully submitted on May 30, 2012.

STIPULATIONS

The parties completed the requisite hearing report for the alleged date of injury of March 28, 2010.  The parties entered into the following stipulations:

1.  There was the existence of an employer-employee relationship at the time of the alleged injury;

2. Claimant sustained an injury on March 28, 2010 which arose out of and in the course of employment;

3. At the time of the alleged injury, the parties believe the weekly rate to be $435.66 per week; 

4. Claimant’s independent medical examination has now been paid or will be paid; and

5. The parties are able to agree to the costs to litigate the claim.

ISSUES

1. Whether the alleged injury is a cause of temporary disability during a period of recovery;

2. Whether the injury is a cause of permanent disability;

3. Whether claimant is entitled to temporary partial disability benefits from April 9, 2010 through April 14, 2010;

4. Whether claimant is entitled to payment for time missed from work in order to attend authorized medical treatment;

5. Whether claimant is entitled to permanent partial disability benefits, and if so, the nature and extent of those permanent partial disability benefits;

6. Claimant is seeking payment for certain medical expenses pursuant to Iowa Code section 85.27; and

7. Claimant is seeking alternate medical care pursuant to Iowa Code section 85.27.

This deputy, after listening to the testimony of the witnesses at hearing, after judging the credibility of the witnesses, and after reading the evidence and the post-hearing briefs, makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

Claimant is a 42 year-old married woman with one minor child living at home.  She is Bosnian by birth but attended high school in Croatia.  She graduated from high school and post-high school, studied to be a tailor for six months in Croatia.  Claimant immigrated to the United States in 1994.  She speaks English and is able to read an English newspaper.  She is capable of reading road signs as well.  Claimant is right hand dominant.

Since arriving in the United States, claimant has worked in a car wash drying automobiles.  She has worked at Cobb Manufacturing on the assembly line.  The company is engaged in the manufacture of compasses and mirrors.  Claimant earned $5.25 per hour.  Claimant worked full time but left to have a baby.

Next, claimant worked at IBP, Inc.  Her job was to work on the line trimming meat.  She earned $9.00 per hour and worked for more than one year.  Claimant left the position because the commute to Perry and back was too onerous for her.

For two years, claimant worked at Mid-Central Plastics.  Claimant earned $10.00 per hour.  She finished and stamped plastic parts as they came out of a molding machine.  Claimant explained the hours were long.  Often, she worked 60 hours per week.  She said the work was too demanding for a woman with three children at home.  Claimant left her employment.
On February 9, 2000, claimant began working for Wal-Mart Stores, Inc.  She worked at the Windsor Heights location.  Claimant was hired as a full time packager at $8.00 per hour.  She packaged bread into bags and placed the bags on shelves for sale.  She had the position for one year.

Next, claimant was trained to become a donut maker.  She performed those duties for more than six months.  She had to prepare bread to be baked and then package the cooked donuts.

Then claimant was taught how to decorate cakes, cup cakes and cookies in the bakery department.  She held this job until she sustained her work injury.  Claimant estimated her employment as a cake decorator to be eight years.  Claimant described her duties in precise detail.  They included:  Taking orders, preparing orders, filling orders with cakes and cup cakes, lifting 28 pound buckets of frosting, lifting 18 pound cakes, preparing cakes, decorating cakes with frosting, squeezing frosting bags with her right hand and holding the bag with her left hand, bending and leaning over every cake to frost, and standing for the duration of her shift.  Claimant estimated 70 percent of her time was spent decorating cakes, cup cakes and cookies.  She also estimated the cake decorating business increased by 60 percent at or near the holiday season.  

Claimant testified she began to notice cramping in her right hand and arm in December of 2009.  She said she also noticed pain and “a tired feeling in her right shoulder and neck.”  Claimant testified she complained to her supervisor but the supervisor ignored the complaints.  Claimant used over-the-counter medications for pain relief.  Claimant testified she experienced an increase in her symptoms in March of 2010 while she was working the second shift.  Claimant stated she felt sharp pains in her arms that traveled all the way to her neck.  Claimant testified she reported the symptoms to her shift manager, Jennifer.  Because of the time of the day, claimant was advised to report her condition on the following day.  

Defendants sent claimant to Shirley J. Pospisil, M.D., M.P.H., on March 30, 2012.  (Exhibit 2, page 1)  Claimant complained of right wrist pain, right forearm pain, numbness in her right ring and small fingers.  (Ex. 2, p. 1)  Dr. Pospisil diagnosed claimant with “Right wrist and medial epicondyle pain.”  (Ex. 2, p. 1)  The physician prescribed a right wrist splint and Cataflam.  (Ex. 2, p.1)  Dr. Pospisil restricted claimant from engaging in repetitive or forceful gripping, pinching or wrist motions with the right hand and wrist.  (Ex. 2, p.1)  

On April 6, 2010, claimant reported to Dr. Pospisil, generalized muscle aches, right upper extremity pain, tenderness over the bi-lateral epicondyles on the lateral side, tenderness in the right upper trapezius and tenderness of the right aspect of claimant’s neck.  (Ex. 2, p. 3)  Dr. Pospisil prescribed Vicodin.  Claimant was advised to wear the splint at night.  (Ex. 2, p. 3)  Claimant indicated she had been transferred to another job within the store.  

Pursuant to a request from Dr. Pospisil, Todd C. Troll, M.D., performed nerve conduction studies on May 19, 2010.  (Ex. F, p. 3)  The needle study and nerve conduction studies revealed no abnormalities.  (Ex. F, p.4)  There was no electrodiagnostic evidence of neuropathy, plexopathy or radiculopathy involving the right arm.  (Ex. F, p. 4)  Dr. Pospisil continued to treat claimant until July 27, when the physician recommended a referral to an orthopedic specialist.  (Ex. 2, p. 8)  

Scott B. Neff, D.O., examined claimant on September 13, 2010.  Dr. Neff opined claimant suffered from:

IMPRESSION:  This claimant gives evidence of medial and lateral epicondylitis and subjective symptoms of nerve root entrapment.  Scapular myofascial syndrome can commonly cause subjective aching, numbness, and tingling radiating down the arm toward the fingers.  Commonly this is felt in the ring and fifth finger.

(Ex. 6, p. 2)

Dr. Neff opined repetitive intensive grip, twisting, and pinch activity such as using the required cake decorating tube could cause epicondylitis.  (Ex. 6, p. 2)  Dr. Neff recommended a repeat EMG study.  (Ex. 6, p. 2)  

Charles Denhart, M.D., performed electrodiagnostic testing on November 15, 2010.  The right median, ulnar and radial nerve conduction studies were normal.  (Ex. 7, p. 2)  The right upper extremity EMG needle exam was normal.  There was no evidence for denervation.  There was no evidence for a right cervical radiculopathy.  (Ex. 7, p. 2)

Next, claimant was referred to Teri S. Formanek, M.D., another orthopedic surgeon.  Dr. Formanek examined claimant on November 30, 2010.  The orthopedist ordered x-rays.  The results of the right wrist showed “no evidence of avascular necrosis, osteoarthritis, malalignment, or calcification”  (Ex. 8, p.2)  Dr. Formanek did not believe MRI testing was necessary.  The doctor injected claimant’s wrist with Depo-Medrol, Maracaine, and Xylocaine.  Claimant was advised to use her splint and continue to work in a light duty capacity.  (Ex. 8, p. 2)  Dr. Formanek opined there could be median nerve compression causing claimant’s symptoms.  (Ex. 8, p.2) 

On January 4, 2011, Dr. Formanek injected claimant once again.  Claimant was restricted to working with a ten pound lifting limit.  (Ex. 8, p. 3)  On February 8, 2011, Dr. Formanek diagnosed claimant with a “Right wrist dorsal ganglion with wrist pain.”  (Ex. 8, p. 4)  Another injection was administered.  The current work restrictions were continued.  (Ex. 8, p. 4)  

On March 8, 2011, Dr. Formanek diagnosed claimant with “Right forearm pain and right extensor tenosynovitis.”  (Ex. 8, p. 5)  The orthopedist did not recommend surgery.  He thought it would be best for claimant to just live and deal with her forearm pain.  (Ex. 8, p. 5)  Dr. Formanek opined the following with respect to work restrictions:

I think she can return to work activities without restriction, but I do not think that she should ever work in the bakery area again because the prolonged squeezing from pastry bags is provocative of this and will be in the future.  Even surgical intervention does not guarantee that this will improve.  I think if she just works in a different sort of position, she would be able to manage her pain.  I have placed her at maximum medical improvement at this time and I am going to discharge her from care.

(Ex. 8, p.5)

Claimant requested additional medical care once Dr. Formanek declined to treat claimant.  However, defendants did not provide any other treatment.  As a consequence, claimant began to treat with her own physician, George Bradley Klock, D.O., the Department Chairman in Osteopathic Manipulative Medicine at Des Moines University.  (Ex. 9, pp. 1-2)  Dr. Klock initially examined claimant on November 4, 2011.  Claimant complained of pain from the wrist and elbow to the shoulder and neck.  (Ex. 9, p. 1)  Manual manipulation was the primary modality employed to treat claimant.  (Ex. 9, p. 1)

Dr. Klock prepared a report detailing the treatment he provided to claimant.  (Ex. 9, pp. 1-2)  The physician related claimant’s symptoms to her work in the Wal-Mart Bakery.  Dr. Klock did not issue a permanent impairment rating for claimant’s condition.  The doctor opined in relevant portion:

The subjective complaints certainly correlated with her objective findings and the objective findings correlated well with the duties demanded of her by her work as she described them to me.  At the time of her initial examination, I found strain of the musculature of the right forearm to include the pronator muscle group, the supinator muscle group, and there was a locking of the carpal bones of the right wrist.  I also noted faulty motion of the proximal radius on the right.  She had a strain involving the musculature of the right shoulder girdle to include the rhomboid and pectoralis minor, faulty rib motion, and mechanical abnormalities involving the upper and mid thoracic vertebral segments.

I saw Jadranka on 6 occasions and provided her with osteopathic manual treatment at the time of each visit.  Her objective findings improved over the time that I have worked with her.  Fortunately, her subjective complaints have improved as well.  There certainly was excellent correlation between the findings and her subjective symptoms.

It is my opinion that, within a reasonable degree of medical certainty, my treatment for the pain involving the right arm, shoulder, and neck is related to her work duties as a cake decorator at Walmart.  [sic]   I believe that she suffered a cumulative injury culminating in the said symptomatology.

At this point I feel that also, within a reasonable degree of medical certainty, Jadranka had reached maximum medical improvement from her injury as of this date.  I last saw this patient on January 20, 2012 and she had started back to work after the holidays.  At that time her shoulder was tight and the right wrist was somewhat painful.  She was experiencing a kind of achiness across the tops of the shoulder pretty much all of the time.  She had pain in the right forearm which would come and go.  She described it as a tightness and soreness at times.  She felt that the range of motion continued to be good in the wrist.  She was pleased overall with her progress.

Her structural examination on that date revealed mechanical difficulties and evidence of strain consistent with her symptomatology.  Overall, I feel that there had been significant improvement and that she had indeed reached what I would consider to be a therapeutic plateau.

It is my impression that as she returns to work full time in a position more demanding of use of this extremity she may experience a symptomatology off and on.  I feel that for this reason she may require some treatment to control these symptoms.  However, from my standpoint she had indeed reached a point maximum medical improvement.

(Ex. 9, pp. 1-2)

Claimant sought an independent medical examination on June 27, 2011.  Robin Epp, M.D., MPH, examined claimant on that day and issued a report on July 25, 2011.  (Ex. 1)  Dr. Epp diagnosed claimant with neck pain with radicular symptoms, right cubital tunnel syndrome and right wrist pain.  (Ex. 1, p. 6)  Dr, Epp opined:

It is my opinion that Ms. Atajic’s neck pain with radicular symptoms, the cubital tunnel syndrome and her right wrist pain are directly and causally related to her work as a cake decorator at Walmart.  [sic]  This opinion is supported by the fact that she denies previous symptoms in any of these areas.  There also is no evidence in the currently available record that she sought care for any of these issues prior to the date of injury of March 28, 2010.  In addition, the activities required of her job as a cake decorator do put her at risk for developing the complaints as noted.  Therefore, it is my opinion that her work as a cake decorator is directly and causally related to the above symptoms.

(Ex. 1, p. 6)  

Dr. Epp did not find claimant to be at maximum medical improvement.  (Ex. 9, p. 7)  Dr. Epp recommended MRI testing of the cervical spine, and right elbow.  She also opined a second opinion of the right wrist elbow would be reasonable.  

The evaluating physician did provide permanent impairment ratings.  (Ex. 1, p. 7)  Dr. Epp opined:

Based upon the reasonably demonstrable objective findings, and using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, I would assign impairment as follows:

Of note, this impairment rating may change with further treatment.

For the neck pain with radicular symptoms, using Section 16.2 on page 379, the most appropriate method for assessment of the cervical spine in this case is the DRE Method.  Using Table 15-5 on page 392, she will be placed into DRE Cervical Category III with 15% impairment of the whole person due to the signs of radiculopathy noted on exam.

For the loss of range of motion of the right wrist, and using Figure 16-28, page 467, she will be assigned 4% upper extremity impairment for loss of extension and 3% upper extremity impairment for loss of flexion.  These are added together for a total of 7% upper extremity impairment.  If indicted, this is converted using Table 16-3 on page 439 to 4% whole person impairment.

Using the Combined Values Chart on page 604, 15% whole person impairment is combined with 4% whole person impairment for a total of 18% whole person impairment.  This rating appears appropriate given that it is her dominant extremity that has been affected.

(Ex. 1, p. 7)

Dr. Epp imposed permanent work restrictions.  Claimant was advised to avoid the use of vibratory or power tools.  Claimant was told not to work above shoulder height.  She was counseled to limit her gripping and grasping to an occasional basis.  Finally, claimant was told to limit lifting, pushing, pulling and carrying to 30 pounds on an occasional  basis from floor to waist and from waist to shoulder.  (Ex.1. p. 7)

CONCLUSIONS OF LAW AND ANALYSIS

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A wrist injury is an injury to the arm, not the hand.  Holstein Elec. v. Breyfogle, 756 N.W.2d 812 (Iowa 2008).  
Claimant is found to be a credible witness.  During the hearing proceedings, claimant’s behavior, demeanor and mannerisms were consistent with someone who appeared to be telling the truth to the best of her ability.  

Defendants admitted the injury to the right wrist and forearm.  The injury was the result of the cake decorating duties claimant had to perform in the bakery.  Squeezing the frosting bag was particularly onerous.  Claimant testified in depth about the symptoms she experienced in her right hand, arm, shoulder and neck.  Those same symptoms were present up to the date of the arbitration hearing.  Objective testing such as nerve conduction tests were negative.  A right dorsal ganglion cyst was detected on the right wrist.  Claimant indicated the ganglion cyst was painful.  

Dr. Formanek did not find a permanent impairment rating for the right wrist.  Nevertheless, the orthopedic surgeon permanently restricted claimant from working in the bakery and claimant was specifically restricted from decorating cakes.  She is unable to return to the position she enjoyed performing for her employer.

The evaluating physician, Dr. Epp, diagnosed claimant with right cubital tunnel syndrome and right wrist pain.  Dr. Epp issued a permanent impairment rating for the right wrist in the amount of 7 percent to the right upper extremity.  Dr. Epp imposed permanent work restrictions, as detailed earlier in the decision.  

In light of the permanent impairment rating of Dr. Epp, and the permanent restrictions imposed by Dr. Formanek and Dr. Epp, it is the conclusion of the undersigned; claimant has a permanent partial disability to the arm in the amount of 7 percent.  Pursuant to Iowa Code section 85.34(2)(m) claimant is entitled to 17.5 weeks of permanent partial disability benefits commencing from March 8, 2011.  This is the date, Dr. Formanek determined claimant had reached maximum medical improvement with respect to her right arm, and the date, the orthopedist opined claimant would no longer be able to return to work in the bakery as a cake decorator.  Claimant shall be compensated at the stipulated weekly benefit rate of $435.66 per week for the 17.5 weeks of permanency owed to her.  

In arbitration proceedings, interest accrues on unpaid permanent disability benefits from the onset of permanent disability.  Farmers Elevator Co., Kingsley v. Manning, 286 N.W.2d 174 (Iowa 1979); Benson v. Good Samaritan Ctr., File No. 765734 (Ruling on Rehearing, October 18, 1989).

The next issue for resolution is whether claimant has sustained a permanent injury to her right shoulder and neck.  Defendants do not accept liability for any of claimant’s complaints regarding her right shoulder, neck and upper back.  However, as early as September 13, 2010, claimant complained to Dr. Neff about “pain in her neck, tightness in the upper back on the right side, and especially pain in the area of the shoulder blade.”  Claimant requested treatment for her shoulder neck and upper back.  (Ex. 15, p. 1)  Defendants denied treatment.  As a consequence, claimant sought treatment on her own from Dr. Klock at Des Moines University.  (Ex. 9, p.2)  Dr. Klock opined:

It is my opinion that, within a reasonable degree of medical certainty, my treatment for the pain involving the right arm, shoulder, and neck is related to her work duties as a cake decorator at Walmart.  [sic]  I believe that she suffered a cumulative injury culminating in the said symptomatology.

(Ex. 9, p.2)

Dr. Epp also causally connected claimant’s neck pain with radicular symptoms to her work in the bakery department.  (Ex. 1, p. 6)  Dr. Epp recommended MRI testing of the cervical spine.  (Ex. 1, p. 6)  Additionally, Dr. Epp did not place claimant at maximum medical improvement.  

Claimant’s credible testimony at the arbitration hearing established the fact she is still experiencing symptoms and pain in her right shoulder, neck and upper back.  It is the determination of this deputy; claimant’s right shoulder, neck and right upper back complaints are related to her employment in the bakery department at Wal-Mart Stores, Inc.  It is far too early to determine the extent of the disability, if any, because defendants refused to treat claimant for those conditions.  

Claimant has had to seek treatment on her own.  Defendants are liable for medical treatment to care for the right shoulder, the neck and upper back complaints.  Claimant has treated with Dr. Klock in the past and has requested future treatment with him.  Dr. Klock is certified by the Board of Special Proficiency in Osteopathic Manipulative Medicine and the American Osteopathic Association.  He is Chairman of the Osteopathic Manipulative Medicine Department at Des Moines University.  Claimant is happy with the treatment Dr. Klock has provided to her.  Dr. Klock has provided reasonable and necessary treatment for claimant.  Defendants shall provide claimant with future medical treatment with Dr. Klock for claimant’s work-related right shoulder, neck and upper back conditions.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Defendants are also liable for the medical expenses claimant incurred to treat with Dr. Klock.  Those medical bills are detailed in exhibit 13.  Defendants are also liable for the medical mileage claimant incurred to travel to and from her medical appointments.  
Pursuant to Iowa Code section 85.27(7), claimant is also entitled to an amount equivalent to the wages she lost in order to attend her medical appointments during her scheduled work shift.  The relevant portion of sub-section provides:   

(7) If, after the third day of incapacity to work following the date of sustaining a compensable injury which does not result in permanent partial disability, or if, at any time  after sustaining a compensable injury which results in permanent partial disability, an employee, who is not receiving weekly benefits under section 85.33 or section 85.34, subsection 1, returns to work and is required to leave work for one full day or less to receive services pursuant to this section, the employee shall be paid an amount equivalent to the wages lost at the employee’s regular rate of pay for the time the employee is required to leave work.

The language of Iowa Code section 85.27 clearly allows injured workers the right to receive wages for time lost due to medical appointments.  Barnes v. State, 611 N.W.2d 290, 293 (Iowa 2000).  Claimant is thus entitled to receive wages lost while attending medical appointments related to her work injury.  Moreover, Mr. Joe Becker, Store Manager at the Windsor Heights Wal-Mart Store, admitted during cross-examination, the store policy is to pay injured workers for the time they are attending medical appointments to treat work-related injuries.  He testified he did not know about any policy for making up time when injured workers attended medical appointments to treat their injuries.  Therefore, in light of the foregoing, defendants shall reimburse claimant for the actual wages she lost to attend medical appointments to treat her work-related injuries.

The final issue for resolution is the matter of temporary partial disability benefits.  Temporary partial disability benefits are governed by Iowa Code section 85.32 and Iowa Code section 85.33.  If temporary partial disability benefits are due, the benefits are calculated pursuant to Iowa Code section 85.33(4).  The sub-section states in relevant portion:

4.  If an employee is entitled to temporary partial benefits under subsection 3 of this section, the employer for whom the employee was working at the time of injury shall pay to the employee weekly compensation benefits, as provided in section 85.32 for and during the period of temporary partial disability.  The temporary partial benefits shall be sixty-six and two-thirds percent of the difference between the employee’s weekly earnings at the time of the injury, computed in compliance with section 85.36. and the employee’s actual gross weekly income from employment during the period of temporary partial disability.

Claimant was offered several light duty jobs following her work injury.  She answered the telephone and worked in the fitting room where she was responsible for hanging up clothes. She switched from the position because the hours changed to 11:00 a.m. to 8:00 p.m.  Claimant wanted to work within the hours from 6:00 a.m. to 5:00 p. m. only.  Her husband worked a second shift and claimant would be home during the evening hours with her family.

Claimant also worked as a store greeter.  Claimant testified in her deposition that if she took the position of store greeter, she would only receive 35 hours per week as there were so many other employees clamoring for hours as store greeters.  Claimant did work as a store greeter for a period of time and enjoyed working in the position.  It was very light duty in nature.

Claimant was also offered the full-time position of “grocery zoner.”  The position was 40 hours per week.  According to the store manager, “The job is never finished.”  It was suitable work as claimant’s work restrictions would be accommodated.  Claimant declined the position because she did not want to work the specified hours.  She needed to pick up her minor child from school and her family life interfered with the hours needed to work in that position.  Claimant declined suitable work.

Because claimant declined suitable work, she is not entitled to temporary partial disability benefits pursuant to Iowa Code section 85.33.  See:  Neal v. Annett Holdings, Inc., 814 N.W.2d 512 (Iowa 2012).

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay unto claimant, seventeen point five (17.5) weeks of permanent partial disability benefits commencing from March 8, 2011 and paid at the stipulated weekly benefit rate of four hundred thirty-five and 66/10 dollars ($435.66) per week.

Defendants, pursuant to Iowa Code section 85.27, shall pay for the medical expenses claimant incurred at Des Moines University and as detailed in exhibit 13, and defendants shall also pay unto claimant medical mileage for claimant’s travel to and from the medical appointments.

Defendants, pursuant to Iowa Code section 85.27(7) shall pay unto claimant, the wages lost due to the time claimant spent away from work to attend her medical appointments that were causally connected to her work injury.

Defendants shall provide future medical care to treat the right shoulder, right neck and right upper back, and said care shall be authorized with George Bradley Klock, D.O.

Accrued benefits shall be paid in a lump sum, together with interest, as allowed by law.

Costs to litigate the contested case are assessed to defendants.

Defendants shall file all requisite reports in a timely manner.

Signed and filed this ___4th ___ day of January, 2013.
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13 IF  = 14 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


