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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GEORGE SELIG,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 1257544

UNITED PARCEL SERVICE,
  :



  :                  A R B I T R A T I O N


Employer,
  :



  :                       D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO.,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

_____________________________________________________________________

STATEMENT OF THE CASE


George Selig, the claimant, seeks workers’ compensation benefits from defendants, United Parcel Service, the alleged employer, and its insurer, Liberty Mutual Insurance Co., as a result of an alleged injury on August 3, 1999.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on November 18, 2003.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a colon and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1:2-4”


The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On August 3, 1999, claimant received an injury arising out of and in the course of employment with United Parcel Service.

2. Claimant is seeking temporary total or healing period benefits from August 26, 1999. 

3. The injury is a cause of both temporary total disability/healing period and permanent, industrial disability to the body as a whole.

4. At the time of the alleged injury, claimant's gross rate of weekly compensation was $999.00.  Also, at that time, he was married and entitled to six exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $630.10 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. The fees and charges by providers in requested medical expenses are fair and reasonable.

ISSUES


The parties submitted the following issues for determination in this proceeding:

I. The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,

II. The extent of claimant's entitlement to medical benefits.

III. The extent of claimant’s entitlement to penalty benefits for an unreasonable delay or denial of weekly benefits pursuant to Iowa Code section 86.13.


In their brief, the defendants appear to raise an issue that a significant portion of claimant’s current pain and disability is not related to the work injury.  This defense is based upon the views of Lynn Nelson, M.D., who opined in the Spring of 2000 that a good deal of claimant’s problems are due to symptom exaggeration following an invalid functional capacities test.  William Boulden, M.D., also about that time, after reviewing a videotape of surveillance activity, opined that claimant’s activities raise doubt as to the validity of claimant’s symptoms and recommended against any further surgery.  An assertion of the invalidity of pain symptoms is a liability/causal connection issue.  R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 (Iowa 2003); Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003).

However, in an alternate care proceeding conducted on August 11, 2000, the defendants admitted liability for the conditions then sought to be treated alternately.  Claimant was then under the care of M.S. Iqbal, M.D., a pain management specialist for mental depression and chronic pain in the low back and right leg which the doctor referred to as failed back surgery syndrome.  The treatment consisted of pain and antidepressant medication, but the doctor, later on, suggested implantation of a spinal cord stimulator.  Also at that time, major depression was diagnosed by Sam Graham, Ph. D, a clinical psychologist.  Defendants refused to authorized further care by Dr. Iqbal and a recommended referral by Dr. Graham to a psychiatrist, James Gallagher, M.D.  In lieu thereof, defendants offered further care by Kenneth Pollock, M.D., another pain specialist.  The deputy commissioner who conducted the alternate care proceeding warned defendants then that the admission may be binding on them in subsequent proceedings.  After a hearing that did not include the claimant as he failed to follow procedures to participate, the deputy commissioner ruled that the offered care by Dr. Pollock was reasonable and the petition for alternate care was denied.  


Dr. Pollock over the next few months continued the antidepressant medication first prescribed by Dr. Iqbal and also continued prescribing rather heavy dosages of narcotic medication for claimant’s pain, which was started by Dr. Nelson.  This continued until November 2000 when claimant was evaluated by Michael Cullen, M.D., a neurologist, who recommended a multi-modality pain management approach with emphasis on functional capacity and a reduction in claimant’s reliance upon narcotic medication.  Care was transferred by defendants to Dr. Cullen.  Claimant then filed a second and third alternate care proceeding to continue with Dr. Pollock and obtain care with Dr. Gallagher for depression.  These petitions were both dismissed because defendants then denied liability for pain and depression.  It is the policy of this agency that deputy does not inquire as to the propriety of any denial of liability in an alternate care proceeding.  Our rules simply end a deputy’s authority to proceed any further with an alternate care proceeding when the employer/insurer denies liability for the conditions sought to be treated alternatively.


I hold that the issue of the causal connection between the work injury and claimant’s chronic back and leg pain and mental depression is precluded by the admission of liability for these conditions in August 2000.  All of the facts and opinions that defendants are relying on to challenge causation in this proceeding existed when they made that admission.  If there were new facts or expert opinions, I would consider allowing such an issue.  These conditions today are much the same as they were in August 2000.


Simply put, this agency should not allow itself to be the subject of manipulation by employers and insurers in which they change their positions based upon their assessment of the potential for a success in an alternate care proceeding.  Absent a good reason for doing so, such as a new medical opinion or new facts which were not previously discovered, an admission by the employer and its insurer in a contested case proceeding, including an alternate care proceeding, precludes future litigation before this agency on the liability of the employer and insurer as to the condition sought to be treated in the prior alternate are proceeding.  It is well settled that the doctrines of claim preclusion and issue preclusion (formerly termed res judicata) are applicable in appropriate circumstances to administrative quasi-judicial adjudications.  Board of Sup'rs, Carroll Cnty v. Chi & NW Transp Co., 260 N.W.2d 813, 815 (Iowa 1977).  See also Gear v. City of Des Moines, 514 F. Supp 1218 (S.D. Iowa 1981); compare Zywicki v. Moxness Products, Inc., Div. of Versa Tech., Inc. (DC Wisc 1985).   

However, this does not mean that I will not consider the views of Drs. Nelson and Boulden concerning the extent of impairment, the proper activity restrictions, or the proper treatment plan for the admitted pain and depression conditions.

FINDINGS OF FACT


In these findings, I will refer to the claimant by his first name, George, and to the defendant-employer as UPS.


From my observation of their demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found George and his wife credible.  


George, age 52, worked for UPS as a truck driver picking up and delivering parcels shipped by UPS for ten years prior to his work injury in this case.  This work involved the routine lifting and carrying packages weighing up to 70 pounds.  He also handled heavier packages with help.  His employment prior to UPS consisted of work in a bakery, trailer assembly, dockworker and laborer including two sales jobs involved door-to-door sales and jewelry sales in a retail outlet.  George has not been employed in any capacity since ending light-duty work provided by UPS on August 26, 1999.  He has been receiving Social Security Disability benefits since April 2001 and continues to do so at the present time.


No evidence has been offered to suggest that George had any prior permanent physical or mental limitations before starting with UPS and before the work injury of August 3, 1999.


The work injury of August 3, 1999, initially, consisted of herniated discs at the L4‑5 and L5-S1 vertebral levels of the lumbar spine or low back as a result of lifting at work.  Treatment since the work injury has continued by a number of physicians over the years.  Following an October 1999 back surgery by Lynn Nelson, M.D., an orthopedist, treatment has attempted to address chronic low back and right leg pain as a result of failed back surgery.  This treatment has included fusion surgery in April 2002 at the location of the two herniations.  Beginning with Dr. Nelson and continuing primarily with Kenneth Pollock, M.D., a pain management specialist, George’s pain symptoms have been addressed by nerve blocks, steroid injections, narcotic medications and more recently, implantation of a spinal cord stimulator.  These treatment modalities continue today.  


George’s mental depression, first diagnosed by M.S. Iqbal, M.D., another pain specialist, in May 2000 and Sam Graham, Ph. D, a clinical psychologist in August 2000 (before the first alternate care proceeding), has been and is continuing to be treated by Dr. Pollack and James Gallagher, M. D., with antidepressant medications.

Findings as to Extent of Physical and Mental Impairment


George and his wife testified that George is unable to perform meaningful work due to the side effects of the large amounts of pain medication he takes daily.  Although they stated that the implantation of the spinal stimulator has reduced the pain, George still takes sufficient medication to affect his functioning.  He is unable to concentrate or focus on projects and unintentionally, falls asleep during the course of a day.  He has balance problems and problems with his bowel from the medications.  


Dr. Pollack agrees with claimant and his wife that claimant is not medically fit for work in any capacity.  (Exhibit 13:59)  Dr. Gallagher opines that claimant remains still quite depressed and expresses frustration that he has not been able to provide full care to George, because George has not been able to pay for the medications he prescribes since the termination of medical benefits by UPS.  George’s psychiatric social workers state that George is unable to work.  Both Dr. Pollack and Dr. Gallagher causally related George’s physical and mental condition to the work injury in this case.


As stated in the issue preclusion discussion in the Issues section of this decision, Drs. Nelson and Boulden, question the validity of the George’s complaints based upon a functional capacity evaluation and a surveillance tape.  


A physician retained by defendants, Todd Troll, M.D., a physical medicine and rehabilitation specialist, evaluated George in August 2002.  Dr. Troll did not appear to question the validity of the pain complaints and rated George’s permanent impairment to be 28 percent of the whole person.  The most that Dr. Troll could recommend was a trial period of sedentary work activity of no more than two hours a day to test work tolerance.


Given their greater and more recent clinical involvement with George, I give the views of his current treating physicians and therapists greater weight than those of other physicians in this case, including Drs. Nelson, Boulden and Troll. 


I find the work injury of August 3, 1999 is a cause of very significant 28 percent permanent impairment to the body as a whole.  I also find that the effects of the work injury and the medical management of this injury, claimant is medically unable to work in any capacity.


The finding that claimant is mentally and physically unable to work in any capacity largely renders moot the other factors of industrial disability.  However, I also find that due to his physical and mental condition, George is unable to return to any of this past jobs and to any other type of gainful employment 


From examination of all of the factors of industrial disability, it is found that the work injury of August 3, 1999 was a cause of a 100 percent or total loss of earning capacity.  

Findings as to the Requested Medical Expenses


The requested medical expenses involve the fusion surgery by James Ogilvie, M.D.  Dr. Boulden has opined that this was unnecessary and this is shown by George’s lack of improvement since the surgery.  The requested expenses also consist of the continued treatment of Dr. Pollack after care was transferred by defendants to Michael Cullen, M.D. after his evaluation in October 2000 and the care by Dr. Gallagher.  I find that all of the requested medical expenses are causally related to the work injury of August 3, 1999.  I find that none of the requested expenses were authorized.  I find that the care offered at the time of the alternate care proceedings was reasonable.


I find that although unauthorized, the surgery by Dr. Ogilvie was of benefit to claimant.  Admittedly, his pain was not improved but claimant stated that right foot dragging ended with this surgery and this improvement was noted by Dr. Pollack. (Ex. 13:35)  


I find that the care by Dr. Pollack including the implantation of the spinal stimulator to have benefited claimant.  Claimant states his pain has been improved and he now uses drugs less frequently, although not enough to become employable.  Dr. Pollack certainly feels that his chemotherapy for the pain syndrome was reasonable and of benefit to claimant.  No physician has opined otherwise.


I find that to the extent he has provided treatment, Dr. Gallagher’s care was of benefit to claimant.  Claimant mentally has not improved but this is due in part to the inability of claimant to pay for the necessary medications.  Claimant’s depression has worsened to some extent due, also in part, to financial concerns caused by claimant’s disability but I find that this is causally related to the work injury and UPS’s failure to pay medical and disability benefits.  


I further find that George is in continued need of maintenance treatment for the work related chronic back and leg pain and mental depression.  I find that Drs. Pollack and Gallagher are the physicians best suited to treat these conditions. 

Penalty Findings


George is seeking penalty benefits for an interruption in the payment for weekly benefits from February 24, 2002 until July 13, 2002 and then a lump sum for those benefits on July 22, 2003.  Defendants in their brief argue that at that time, benefits had already been paid pursuant to the views of Dr. Boulden who opined that George reached maximum improvement on September 19, 2000 and had only a ten percent permanent partial impairment.  While defendants offer no reason for this interruption in the payment of voluntary benefits beyond the views of Dr. Boulden, the views of Dr. Nelson and Dr. Boulden render a claim for more benefits beyond the views of Dr. Boulden fairly debatable.

CONCLUSIONS OF LAW

I. The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability. "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921). A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).


On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.


I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining criteria which include an employee’s work experiences, age, educational level, qualifications, experiences, and the extent to which the injury prevents the employee from engaging in work to which he is fitted.  Simbro v. Delong’s Sportswear, 332 N.W.2d 886, 887 (Iowa 1983).


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury. Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997). Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002)


In the case sub judice, I found that claimant suffered a 100 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which is weekly benefit for the period of the disability.  Such benefits continue for life absent a change of condition.  These benefits will begin as of the first day off following the injury, August 26, 1999.


II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  


I found that all of the requested expenses to be causally connected to the work injury but that none of them were authorized by defendants.  However, reimbursement for unauthorized care may still be awarded if the care benefited the clamant.  Haack v.  Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002)


In the case at bar, I found that all of the requested expenses benefited the claimant and all will be awarded along with continued maintenance care by Drs. Pollack and Gallagher.


III.  Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

In this case, I found that the interruption in weekly benefits was not unreasonable because the interruption was at a time when continued further payments was fairly debatable.  Therefore, penalty benefits are denied.  

ORDER

1. Defendants shall pay to claimant permanent total disability benefits at a rate of six hundred thirty and 10/100 dollars ($630.10) per week from August 26, 1999.

2. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all weekly benefits previously paid.  

3. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

5. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____18th______ day of December, 2003.

   ____________________________







   LARRY P. WALSHIRE






                         DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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