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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________

KEITH OLSON,
                                  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5039510

CHRISTENSEN FARMS &
  : 
FEEDLOTS, INC.,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                         DECISION

and

  :



  :

                                    
  :

LIBERTY MUTUAL INSURANCE 
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                Head Note No.:  1803

STATEMENT OF THE CASE

Keith Olson, claimant, has filed a petition in arbitration and seeks workers’ compensation from Christensen Farms & Feedlots, Inc., employer and Liberty Mutual Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on October 14, 2013 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 15; defense exhibits A through K; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. The extent of claimant’s entitlement to permanent partial disability benefits. 

2. The correct rate.

3. Whether claimant is entitled to reimbursement for a vocational report.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant, Keith Olson, testified he lives in Centerville, Iowa, in Appanoose County, population approximately 16,000.  He is now 60 years old.

Exhibit 12 is claimant’s educational history, showing he only completed the eleventh grade.  Most of his grades were Ds.  After high school, he joined the Army in August, 1971, where he served for two years before receiving an honorable discharge.  He worked in air defense missile systems in Germany. 

He later obtained his GED in 1973 at Ramstein Air Force Base in Germany.  In 1977 or 1978, he attended Des Moines Area Community College and obtained a certificate in telecommunications, learning how to do basic telephone wiring.  He stated the analog training is now obsolete, and he has no training in working with modern telephone systems.  He does not feel he could go back to school and be retrained at his age. 

On October 31, 2011, he was working as a herdsperson with defendant employer.  His duties included the care and feeding of animals, as well as artificial insemination.  He enjoyed his job.  On that day, he was weaning some smaller pigs to go onto trucks.  When he reached under a sow to grab a piglet, he felt a pop in his left shoulder.  He is right-hand dominant. 

He did not immediately inform his supervisor, as he thought it would resolve, but when it did not, he informed the floor manager on November 28, 2011.  In between the injury and then, he was able to do his job by compensating with his right arm.  Claimant has not worked for the employer since that date.  Claimant began receiving workers’ compensation benefits, and he was paid for his time off work.  Claimant was sent for medical treatment at the Davis County Hospital.  At the hospital, x-rays were taken, and claimant was referred for an MRI, which showed a torn rotator cuff.  Claimant was then referred to Iowa Orthopedic and Steven Aviles, M.D. on December 27, 2011.  Dr. Aviles told claimant he had a torn rotator cuff, and surgery on claimant’s left rotator cuff was performed on April 12, 2012.  (Exhibit 4, page 21)  The surgery helped claimant with the movement of his shoulder.  Claimant then underwent physical therapy, which also helped.  

On October 2, 2012, claimant underwent a second surgery recommended by Dr. Aviles to improve the range of motion of the left arm.  Before the second surgery, claimant had minimal movement in his left shoulder, and was unable to lift his arm above the shoulder.  After the second surgery, claimant gained additional range of motion.  He can raise his left arm about head high, but higher than that he experiences pain down to his elbow.  Dr. Aviles then recommended a functional capacity evaluation (FCE).  Claimant underwent an FCE, and stated he gave maximum consistent effort.  Exhibit 6, pages 45 and 46, shows that claimant was given work restrictions.  Dr. Aviles agreed with those restrictions. Claimant does not feel he can do work above shoulder height today.  If he works above his shoulder, he feels almost immediate pain.  Dr. Aviles assigned claimant a rating of permanent partial impairment, and claimant is being paid that amount.

Jacqueline Stoken, D.O., also evaluated claimant.  She also agreed with the FCE recommended work restrictions.

Exhibit 11, pages 93 through 95, is claimant’s job description, which shows he was required to lift up to 50 pounds and do overhead reaching.  Claimant stated he cannot meet those requirements, and he cannot return to work at Christensen Farms. 

Claimant’s left shoulder has also impacted his activities of daily living, such as reaching, or lifting anything heavy.  He limits himself to lifting five pounds.  If he lifts more, he experiences pain in his left shoulder.  He has difficulty sleeping, especially if he lies on his left side, which causes shoulder pain.  He has good days and bad days; good days are without pain, bad days require ice packs and heat on his shoulder.  Reaching with his left arm a lot causes a bad day.  He is unable to do any work on a bad day.  He has a bad day about two days per week.

The pain starts at the top of his shoulder and travels to his left elbow.  If he takes pain medication, which he tries to avoid, it helps.  Heat and ice packs also help.  He takes Tramadol for pain.  He is unable to climb ladders because he cannot reach and pull himself up with his left shoulder. 

Claimant also has high blood pressure, and type II diabetes.  Both are under control with medication.  He has had prior right shoulder surgery in 2003 or 2004, and left hip replacement surgery in 1995.  He was able to do his job for the employer after both surgeries.  In 2010, he had some pain in his left shoulder, which he reported.  He was seen at the Davis County Hospital, but “everything was fine”.  

Exhibit 10, page 84, is an interrogatory answer setting forth claimant’s work history.  He began working for the employer in November 2006.  His last day of work for them was in November 2011.  He was terminated by the employer in December 2012, because they could not grant him any more leave time.  Claimant asked them to keep his job open, but this was declined.  He was still on workers’ compensation at the time.  He asked the employer to reconsider, but he was told no.  Exhibit 11, page 98, is a letter terminating claimant.  Claimant was still treating with Dr. Aviles at that time, and was set to undergo his second surgery.  Claimant liked his job with the employer.

His prior jobs included working in California from 1985 to 1987 for a company where he installed and repaired telephones; that was a physical job involving climbing poles and working on ladders.  He does not feel he could do that work today.  There was overhead work involved as well.  He then worked for Continental Telephone, later Contel.  Again, that job required climbing poles, which he cannot do today.

In 1994, claimant worked for Newcomer Services, and stayed with them until 2001 when the company went out of business.  Claimant took measurements and designed copper telephone lines for telephone companies such as GTE or Sprint.  There were no similar jobs in the Centerville area.  Claimant then spent some time building his house before he worked as an independent contractor from 1983 until he worked for Newcomer.  In that work he had to lift up to 200 pounds, and climbed telephone poles.  He does not feel he could do that job today.  He stopped working as a contractor after he dislocated his left hip in an automobile accident.  He was told by his doctor he could no longer climb telephone poles.

He has a computer at home but does not know how to use it.  He took typing in seventh grade, but he cannot type other than hunting and pecking.  He has never had an office job.  He has made about 66 job applications, without any interviews.  

He has undergone two vocational evaluations.  Phil Davis met with him and concluded claimant cannot return to his job, and has lost 100 percent of the access to other jobs he formerly had. 

Susan Broom also did an evaluation, but did not meet with claimant.  She recommended various jobs she felt claimant could do, such as clerking, sales, dietary aide, banking, and cell phone service technician.  However, claimant has neither experience nor training in any of these areas.  She felt claimant had lost ten percent of the access to jobs he formerly had. 

On cross examination, claimant agreed he was in the telecommunications industry for 25 years, from 1987 to 1994 as an independent contractor.  He also agreed he witnessed many changes in the industry, especially when cell phones came along.  He has had two prior workers’ compensation claims.  His auto accident was while he was driving for his employer and a school bus ran into him.  His other claim was with Newcomer.  Both claims were settled.

His right shoulder surgery was around 2004.  He has taken limited narcotic medications since 2006 for his right shoulder and back pain.  However, Exhibit H, page 1, shows he was taking significant narcotics for those conditions.  He applied for Social Security Disability benefits for his shoulder and back, but was denied. 

In February 2011, about two months before his injury, he was complaining of back and right shoulder pain.  (Exhibit H, page 11)  For the five years he was off work before working for this employer, he had savings to live on while he built his house, which took a couple of years.  The rest of the time he worked around his seven acre property.  He landscaped around a pond, and otherwise took some time off.  He has a large garden, which he tends yet today.  

He worked about a month after his injury and then went on Family Medical Leave Act leave, for about ten months.  The employer held his job for him that long.  When he asked that it be held longer, the employer indicated it was not able to do so.  When he was terminated, he had not yet reached maximum medical improvement.  He had asked for his job back before reaching MMI, but not after.  He reached MMI in December 2012.  He had his FCE at that time, but he did not apply for any jobs until May of 2013, when he began receiving unemployment benefits.  During that time he worked on getting plants ready for his garden.

While on unemployment benefits, he had to apply for two jobs per week.  He went back to about ten employers four or five times each, hoping they would then be hiring.  He applied five times at C and C Machines, but was turned down because he did not have a welder’s license.  He hoped they might train him.  He stated they did not tell him he was not qualified until later on.  However, the records show he was told he was not qualified the first time he applied, but claimant kept applying.  He did the same at another employer which required qualification to operate a backhoe, which claimant lacked. 

He stated he lives about 75 miles from Des Moines, and about 100 miles from Iowa City.  He lives a half hour from Ottumwa.  He has not applied for any jobs in Des Moines, Iowa City or Ottumwa.  In the past he has worked across five states.

Phil Davis did not help claimant fill out any applications, help him apply for jobs online, or help him develop a resume.  He has worked with Iowa Workforce Development since he began drawing unemployment. 

He agreed he takes Tramadol for both his shoulder and his back.  When his Tramadol prescription was renewed in January 2013, he told the Veteran’s Administration he needed it for his back.  He did not feel it necessary to tell the VA about his shoulder.  He suffered a left wrist injury recently, which was not related to his employment.  He underwent physical therapy for a short time.  He has not seen a doctor for shoulder pain since December, 2012.  He is not claiming any neck or back pain as a result of this work injury.  He is able to drive a car.  

On re-direct examination, claimant stated he was found to be at maximum medical improvement in December 2012.  The FCE was in January 2013.  Claimant requested clarification as to his FCE restrictions in March 2013, and claimant began applying for jobs shortly after that.  He has a resume now after Iowa Workforce Development in Ottumwa helped him.  

CONCLUSIONS OF LAW

The first issue in this case is the extent of claimant’s entitlement to permanent partial disability benefits. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 60 years old.  His education is limited to a GED, with additional community college study in telecommunications.  His work history is in the telecommunications field and general physical labor.  Claimant does not feel his telecommunications training and experience is of any benefit to him as it was many years ago, and was in analog communications rather than digital.  Claimant lacks even common personal computer skills. 

Claimant, as a result of his left shoulder injury, has undergone a left shoulder decompression and rotator cuff repair on April 10, 2012, and a left shoulder manipulation on October 2, 2012.  Claimant obtained maximum medical improvement on December 19, 2012.  He now has permanent work restrictions consisting of not lifting more than 35 pounds waist to floor occasionally, 10 pounds constantly, and 20 pounds frequently.  From waist to crown, claimant is not to lift over 15 pounds occasionally and zero pounds constantly.  He is also prohibited from doing elevated work.  (Ex. 6, pp. 32-46; Ex. 7, p. 49)  Both Dr. Aviles and Dr. Stoken adopted these work restrictions.  A later FCE, contained in Exhibit 7, also recommended restrictions, but those have not been adopted by a physician. 

He has received ratings of permanent impairment of five percent of the body as a whole from Dr. Aviles.  (Ex. 3, p.19)  He also has a rating of nine percent of the body as a whole from Dr. Stoken.  (Ex. 8, p. 61)
Claimant was evaluated by Phil Davis, a vocational expert, who concluded claimant does not have the ability to return to his prior jobs.  He felt claimant had lost access to 100 percent of all the jobs he previously had access to before the injury.  (Ex. 9, p. 72)  Susan McBroom, another vocational expert, conducted an evaluation of claimant’s employability based on records.  She did not meet with claimant.  She concluded claimant had only lost ten percent of his access to jobs, in spite of claimant being restricted to the sedentary or light category by the FCE.  She listed jobs claimant might do, including dietary aide, bank teller, and sales manager.  However, claimant has absolutely no experience in any of these areas, and most likely would not be hired for any of these jobs. 

Claimant has sought another job, but without success.  He made several applications, as required by his receipt of unemployment benefits.  Claimant took off five years from working in order to work on his acreage.  He has also applied repeatedly at the same few employers in the hope they might be hiring, even when he was told earlier they were not.  He has applied for jobs, such as a welder, for which he is unqualified and has no training.  He did not apply for any jobs outside his immediate community, and did not seek employment in Ottumwa, which was less than 30 miles away.  Claimant did seek help from the state of Iowa’s vocational services, but he has been unable to find employment. 

He cannot return to his job with defendant employer due to his work restrictions.  He was terminated by the employer, who did not offer light duty work as an alternative.  In addition, the employer terminated claimant even before he had reached maximum medical improvement, and before the extent of claimant’s abilities were known.  The fact claimant is unable to return to his former job is evidence of significant disability, and has resulted in a loss of earnings for claimant, who remains unemployed. 

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Claimant listed odd lot as an issue on the hearing report.  However, claimant does not appear to be an odd-lot employee.  Although he has work restrictions and his lack of education and his age all work against his employability, there is no medical opinion he is incapable of working.  The FCE concludes he is capable of doing sedentary or light category.  He has work restrictions that severely restrict physical labor jobs he can do, but not other jobs.  His ratings of impairment are not high.  The fact claimant has been unable to find such a job does not mean they do not exist.  There are sedentary jobs claimant could do even with his other limitations.  The fact such jobs are not plentiful means claimant’s disability is significant, but it does not mean he is totally disabled. 

It is concluded, based on these and all other appropriate factors of industrial disability, that, as a result of his work injury, claimant has an industrial disability of 55 percent. 

The next issue is the correct rate.

Claimant asserts a rate of $366.36.  Defendants argue the rate is $340.00.  The parties agree claimant was single and entitled to one exemption at the time of his injury.  They differ as to claimant’s average weekly wage.  Defendants did not address this issue in their post-hearing brief, in spite of it being clearly identified as a disputed issue on the hearing report.  Claimant offers Exhibit 15, but also does not address this issue in his post-hearing brief other than refer the undersigned to this exhibit. 

Exhibit 15 shows 14 weeks of wages for claimant, in two-week pay periods from August 5, 2011 to October 28, 2011, with total wages of $7,509.69.  It also includes a production bonus of $525.00.  Claimant calculates an average weekly income of $573.91.  Claimant was single with one exemption, yielding a weekly rate of $366.36.  

Defendants submitted Exhibit B, which sets forth two-week pay periods from July 22, 2011 to October 14, 2011.  Those pay periods show wages of $7,395.77, or an average of $528.27 average weekly wage.  This yields a rate of $340.00.

Since neither party addressed this issue, the undersigned cannot readily determine where they differ in their calculations.  The only apparent difference is the inclusion of the production bonus in claimant’s calculation, although this does not explain the difference in the totals submitted.  The parties use slightly different pay periods in their calculations, which does explain the approximate $115.00 difference in the earnings totals. 

A bonus is not included in the calculation of rate unless claimant shows the bonus is paid on a regular, expected basis that is not subject to variables such as profitability.  Hitchcock v. Midwest Ready Mix, File No. 5019256 (October 6, 2008); Stevens v. Pella Corp., File No. 5015367 (August 21, 2008).  Such bonus payments if they are to be included must be averaged annually before they can be included in the calculation.  Mayfield v. Pella Corp., No. 5019317, (Remand June 30, 2009).

Claimant has offered no evidence on the bonus other than including it in his calculation.  There is no evidence whether it is a regular or irregular bonus, or how often it has been paid in the past.  There is no evidence whether the bonus is subject to variables, such as profitability.  Finally, claimant has not averaged out the bonus on an annual basis.  Claimant offered no testimony on this point, and has not addressed it in his post-hearing brief.  Claimant bears the burden of proof to show the bonus should be utilized in the calculation of his rate, and has failed to meet that burden.  Defendants’ calculation of rate is found to be correct. 

The next issue is whether claimant is entitled to reimbursement for the vocational report of Phil Davis, in the amount of $1,275.40.

Vocational studies and functional capacity evaluations are considered practitioner’s reports under rule 4.33(6) and rule 4.17.  Rose v. Menards, File No. 5024837, (Arb. Feb. 20, 2009. Aff’d App. Oct. 29, 2009); Peters v. Bridgestone-Firestone, File Nos. 5021402, 4021403, (Arb. March 20, 2008).  Defendants are ordered to reimburse claimant for the costs of the vocational report of Phil Davis.

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant two-hundred seventy-five (275) weeks of permanent partial disability benefits at the rate of three-hundred forty and 00/100 dollars ($340.00) per week from December 19, 2002.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ____19th_______ day of February, 2014.
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Attorney at Law 

17021 Lakeside Hills Plaza

Suite 202

Omaha, NE  68130

wenninghoff@lkwfirm.com
JEH/sam
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10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


