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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

RICHARD HAWXBY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1135590

WEST CONSTRUCTION,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

AMERICAN FAMILY INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Richard Hawxby, claimant, filed a petition in arbitration seeking workers' compensation benefits from West Construction, defendant employer, and American Family Insurance, defendant insurance carrier, as a result of an injury he sustained on November 13, 1995, which arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa on April 13, 2000.  The evidence in the case consists of the testimony of claimant, Tim Halsey, David Wiese, and Char Tarleton.  The evidence also consists of claimant's exhibits 1-3 and defendants’ exhibits A-F.

ISSUES

The parties presented the following issues for resolution:

1. Although it was stipulated the injury is the cause of temporary total disability, it was disputed claimant is entitled to temporary total disability, temporary partial disability, or healing period benefits from January 5, 1998 through the present as a running award; and

2. The extent of claimant's industrial disability and the commencement date for any permanent partial disability benefits awarded.

It was stipulated at the time of the injury claimant's gross earnings were $367.00 per week, he was married and entitled to two exemptions.  Based on this information, claimant's weekly rate of compensation is $242.90.  

FINDINGS OF FACT

Having heard the testimony of the witnesses and having considered all of the evidence in the record, the deputy workers' compensation commissioner finds:

Richard Hawxby, claimant, was born on February 16, 1966, making him 34 years old at the time of the hearing.  Claimant is not a high school graduate and was sent to the Eldora Training School for Boys as a result of being convicted of second-degree burglary.  While at Eldora claimant received vocational training.  Claimant considered himself to be a poor student except in math courses.

Claimant has worked as a professional mover, a dump truck driver, and a delivery truck driver.  These jobs involved manual labor and required heavy lifting.  His rates of pay doing these jobs ranged from $8.00 an hour to $10.75 an hour.

Claimant filed a workers' compensation claim as a result of a low back injury he sustained with one of his prior employers and he was off work six to seven months.  Claimant, at hearing, denied receiving workers' compensation benefits from another former employer, although this was contradicted by defendants’ exhibit G, which is a printout of the agency records, establishing claimant did receive workers' compensation benefits from this employer.

Claimant commenced his employment with West Construction in July 1995.  The claimant performed drywall installation work as well as delivering sheet rock and drywall materials.  This required claimant to load and unload a truck with these materials.  

On November 13, 1995, while in the course of his job duties, claimant was pulling sheet rock off of a truck when he felt pain in his right shoulder which radiated into his neck and down his arm, elbow, and to his fingertips.  After informing the employer of his injury claimant was referred to Wesley R. Brown, M.D., who first saw claimant on December 18, 1995.  

Dr. Brown noted on that date that the claimant's pain had gradually become worse, radiating down the dorsal aspect of his right arm with pain, numbness, and tingling into the first, second and third digits of claimant's right hand.  Dr. Brown offered the assessment of repetitive strain of the right shoulder with possible nerve impingement.  Claimant was referred by Dr. Brown to physical therapy and Dr. Brown also prescribed pain medication.  Claimant was released to work with no lifting over 25 pounds and was not to do any heavy pushing or pulling.  (Claimant's Exhibit 1, Page 86)  

Dr. Brown noted on December 29, 1995 and January 3, 1996, claimant was working outside of the above-mentioned restrictions and that the employer was not following those restrictions.  On January 3, 1996, he stated that claimant was to be off work if no modified duty was available, and in fact that was the last day claimant did work for defendant employer.  Claimant has not worked for any employer since that date. 

Dr. Brown ordered claimant to undergo EMG/NCV studies, which were performed on January 5, 1996.  These studies found prolonged distal latencies that were mild, but more notable when compared to corresponding normal ulnar nerve conduction studies.  The impression offered as a result of these studies was right carpal tunnel syndrome.  (Cl. Ex. 1, p. 91)  

Dr. Brown gave claimant an injection, which offered no relief of claimant's symptoms.  Claimant was referred to Jeffrey P. Davick, M.D., for an orthopedic surgical evaluation.  

Dr. Davick saw claimant on February 2, 1996, and after conducting his physical examination opined claimant had right carpal tunnel syndrome, probable medial epicondylitis, and in the scapula he found an osteochrondroma.  (Cl. Ex. 1, pp. 49-50)

Dr. Davick referred claimant to Delwin E. Quenzer, M.D., for a second opinion on April 11, 1996.  Dr. Quenzer injected claimant’s right shoulder and right carpal tunnel with Cortisone, with some changes in the claimant's symptoms in his right carpal tunnel but no change in claimant's right shoulder pain symptoms.  Dr. Quenzer opined that the claimant's work either caused or materially aggravated his symptom complex, but that claimant did have as a preexisting condition an anatomic variation in the right shoulder bone and a presumed benign levator tumor.  Dr. Quenzer further opined claimant may require shoulder surgery to resolve his symptoms.  (Cl. Ex. 1, p. 52)

On February 29, 1996, claimant had an independent medical examination conducted by Eugene J. Cherny, M.D., of claimant's wrist and hand.  Dr. Cherny offered the assessment of right carpal tunnel syndrome and also opined that claimant's work for defendant employer probably significantly exacerbated the carpal tunnel syndrome.  (Cl. Ex. 1, p. 96)  Dr. Davick, beginning on April 19, 1996, recommended claimant undergo right shoulder surgery.  He also recommended claimant have a CT scan of his right scapula to better delineate the abnormal areas found and Dr. Davick also wanted claimant to have a MRI of the right shoulder.  The CT scan was not authorized by defendants, however, the MRI was.  Due to motion, the MRI conducted on May 31, 1996, was determined to be suboptimal.   Dr. Davick, on that date, noted that the next step was right shoulder arthroscopy and that the insurance carrier was to be contacted to set up the procedure.  (Cl. Ex. 1, p. 54)  

Defendants would not authorize the proposed surgery because of the abnormalities found in claimant's right shoulder that were determined to be unrelated to the work injury.  On July 9, 1996, Dr. Davick stated the following concerning the proposed surgical procedure:  

If the arthroscope is approved, we can look into the shoulder and either come up with a diagnosis or declare the shoulder joint as being normal and not the cause of his discomfort.  It the arthroscope is denied, I think he should simply undergo work hardening, followed by a functional capacity evaluation, along with a disability rating and permanent restrictions.  If the surgery is approved, it will be approximately three to four months postoperatively before he reaches maximum medical improvement.  

(Cl. Ex. 1, p. 46)

Claimant was scheduled for a functional capacity evaluation on August 2, 1996, which claimant did not attend because he wanted the shoulder surgery.  The FCE was rescheduled to August 6, 1996, which claimant did attend.

This FCE demonstrated claimant could work in the heavy work category for occasional to frequent lifting, pushing and carrying.  He was determined to be in the medium category for pulling.  It was also determined claimant would not be able to tolerate return to working for defendant employer because the weight he would have to handle for the employer would be outside the lifting restrictions established and would likely reaggravate claimant's symptoms.  Claimant was to limit prolonged use of his right upper extremity at shoulder level and above for more than eight minutes and reaching at shoulder level or above with the right upper extremity for more than five minutes.  (Cl. Ex. 1, pp. 151-152)  

Dr. Davick received the report of the functional capacity evaluation and on August 22, 1996, stated he was not certain what benefit right shoulder arthroscopy would be and agreed claimant had a 2 percent impairment of his right shoulder converted to a 1 percent whole person impairment at that time.  (Cl. Ex. 1, pp. 44-45)  On September 2, 1996, Dr. Davick opined claimant was at maximum medical improvement.  (Cl. Ex. 3, pp. 198-199)  

During this time claimant had been referred by defendants to Susan Fletcher-White, a rehabilitation consultant, to attempt to find employment for claimant.  However, her reports indicate that claimant was difficult to work with, as claimant did not believe he was in need of rehabilitation services and he desired to return to work for the employer.  Claimant also indicated he wished to have the arthroscopic shoulder surgery to determine the cause of his ongoing pain.  Ms. White eventually placed claimant's case in pending status on September 5, 1996.  

Defendants’ exhibit F reflects the payment history of weekly benefits made to claimant beginning on January 5, 1996.  After Dr. Davick determined claimant to be at maximum medical improvement and offered the 1 percent whole body impairment rating, claimant's weekly benefits ended on September 12, 1996.

Claimant continued to have sharp shooting pains through his shoulder with muscle spasms as well as continued numbness and tingling sensations in his right upper extremity.  Claimant returned to Dr. Davick in February 1997, and on February 11, 1997, Dr. Davick performed right shoulder arthroscopy with subacromial decompression and distal clavicle excision.  Dr. Davick’s diagnosis after the procedure was that of right shoulder impingement.  (Cl. Ex. 1, p. 98)  This surgery did reduce some of the shoulder pain, with the shoulder pain remaining the same up to the date of hearing.  Claimant was referred to physical therapy after this surgery and the physical therapist noted throughout the time claimant was in therapy, from February 24, 1997 through June 17, 1997, that claimant was highly motivated, exhibited an excellent work ethic, worked aggressively in all of his exercises and had put forth excellent effort.

On June 17, 1997, the physical therapist noted claimant had full shoulder active range of motion in all planes, that claimant's grip strength was 125 pounds on the right and 135 pounds on the left, but that claimant had pain complaints in the wrist area at the distal ulnar into the hyper thenar eminence.  (Cl. Ex. 1, p. 120)

Claimant underwent another functional capacity evaluation on June 26 and 27, 1997.  It was found that claimant did perform consistently and that the test was considered valid.  It was determined claimant could perform heavy work duties but could not return to work for the employer because of the lifting required by that employer.  (Cl. Ex. 1, pp. 110-111)

Dr. Davick, on July 2, 1997, after reviewing the functional capacity evaluation, determined claimant could carry 80 pounds occasionally, 60 pounds frequently, lift floor to waist 55 pounds frequently, horizontally 60 pounds frequently, and that claimant could push up to 95 pounds and pull up to 167 pounds.  (Cl. Ex. 1, p. 56)  Dr. Davick opined claimant was at maximum medical improvement for his right shoulder as of July 2, 1997, and that claimant had a combined 13 percent right upper extremity impairment, pursuant to the Guides to the Evaluation of Permanent Impairment, based on loss of range of motion and due to the distal clavicle excision.

Claimant’s elbow, forearm, hand and fingers symptoms remained the same and claimant was referred back to Dr. Quenzer for additional evaluation of these symptoms.  

Dr. Quenzer ordered a second EMG/NCV study to be performed, which did confirm right carpal tunnel syndrome, and a less severe right ulnar neuropathy and Guyon’s canal in claimant's right wrist.  (Cl. Ex. 1, p. 58)  Dr. Quenzer had stated before the studies that if they did confirm a compressive neuropathy that claimant should undergo a right endoscopic carpal tunnel release.  

Claimant was referred by defendants for treatment of these symptoms by Teri S. Formanek, M.D., and Joshua D. Kimelman, D.O.  Dr. Formanek indicated on September 16, 1997, claimant would benefit from an open carpal tunnel release but that further work up needed to be done concerning claimant's ulnar sided wrist pain.  (Cl. Ex. 1, p. 23)  Dr. Kimelman noted on September 2, 1997, that a carpal tunnel release may not resolve claimant's problems.  Although claimant desired to have the carpal tunnel surgery and was willing to undergo it, the surgery did not take place until January 9, 1998, when Dr. Kimelman did perform a right carpal tunnel release.  

Dr. Kimelman noted on January 27, 1998, that claimant reported the numbness and tingling were gone, which was again noted on February 26, 1998.  Claimant continued to complain of pain in the ulnar side of his right wrist just proximal to the pisiform bone.  It was determined claimant had no tingling or numbness in the ulnar nerve distribution.  (Cl. Ex. 1, p. 13)

On May 21, 1998, Dr. Kimelman opined, pursuant to the AMA Guides to the Evaluation of Permanent Impairment, claimant had a 10 percent permanent impairment to his right upper extremity.  (Cl. Ex. 1, p. 10)

Claimant continued to have pain, numbness and tingling from his right fingers up to his right elbow.  Claimant was seen by Dr. Formanek on November 24, 1998, with these complaints.  After conducting a physical examination Dr. Formanek offered the impression claimant had ulnar sided wrist pain with residual paresthesias of claimant's right hand.  He gave claimant an injection for the ulnar sided wrist pain and ordered a repeat EMG/NCV study to decide what further treatment would be beneficial.  (Cl. Ex. 1, p. 9)

Dr. Formanek noted the following impressions after the studies were repeated:  “EMG/nerve conduction studies were reviewed.  These show no evidence of cervical spine abnormalities or radiculopathy.  It shows positive fibrillations in the pronator muscle and still fibrillations in the APB.”  Dr. Formanek opined claimant had median nerve compression at the right forearm and possible median nerve compression of the right carpal tunnel.  Dr. Formanek noted conservative measures would not alleviate claimant's symptomatology, but that a surgical pronator release in the forearm would improve those symptoms.  He stated the following:  “I think this is a continuation of his ongoing condition which resulted from the fall three years ago.”  (Cl. Ex. 1, pp. 29-30) 

In February 1999 defendants’ attorney sent a letter to Dr. Formanek inquiring whether the surgical procedure he was recommending and the symptoms the claimant was then displaying were related to the November 13, 1995 injury.  On February 26, 1999, Dr. Formanek offered his response to these inquiries.  Dr. Formanek reviewed claimant's medical records and noted that claimant had indicated on occasions discomfort in his proximal forearm and the medial aspect of his right elbow which had been referred to as possible ulnar nerve entrapment at the elbow.  However, the EMG/NCV studies performed in January 1996 and July 1997, did not document this.  This was only documented as a result of the last EMG that was performed on December 9, 1998.  Dr. Formanek stated the following:  

With this in mind, it is possible his symptomatology in his right hand was due to pronator syndrome which was not diagnosed previously as the EMG/nerve conduction studies did not reveal any deficit.  It is also possible that this is something that has developed in the interim.  I do not think there is any way you can tell for sure.  With that in mind, it is difficult to state with a reasonable degree of medical certainty that his ongoing symptomatology is a result of his original injury from November 13, 1995.  

(Cl. Ex. 1, p. 4)  He further stated the following:     

In reviewing his medical records, he did mention back in 1996, he was having symptoms in his proximal forearm and perhaps these are related to the previous injury.  Again, it is difficult to tell for sure.  I apologize in advance that I cannot be more specific than this, but it is truly difficult to tell for sure what the exact etiology for all his symptomatology in his right hand at this time.

(Cl. Ex. 1, p. 5)

As a result of Dr. Formanek’s opinion, the surgeries he did recommend have not been authorized by defendants.  Claimant still desires to have these surgeries and believes that if they were performed he would be able to return to gainful employment.

The defendants have provided claimant with vocational rehabilitation services through Char Tarleton, who has been working with claimant to attempt to find work for him.  She has recommended claimant attempt to obtain his GED, but claimant has indicated no interest in pursuing this, as he believes that if he had the surgeries he would be able to return to his former types of employment.  Ms. Tarleton has provided to claimant 11 possible employment opportunities as of April 10, 2000, however, claimant has only contacted one of those and has not accepted that offer because he believed it would be unfair to begin working for this employer if claimant was to undergo the surgeries he desires to have.

Defendants’ exhibit F reflects that weekly benefits have been paid to claimant from January 5, 1998 up to the date of the hearing.  

REASONINGS AND CONCLUSIONS OF LAW

The first issue to be resolved is whether claimant continues to be temporarily totally disabled or whether claimant has attained maximum medical improvement in relation to permanent disability.  The resolution of this issue depends on a determination as to whether claimant's continuing symptoms and pain complaints are related to the November 13, 1995 work injury and if they are, whether the surgical procedures recommended by Dr. Formanek should be performed.

Dr. Formanek initially opined that claimant's persistent symptoms were related to the work injury.  However, after reviewing the initial EMG/NCV studies, which did not reflect the condition found in December 1998 after the third EMG/NCV study, Dr. Formanek was not able to state with any degree of medical certainty or probability that these symptoms developed from the work injury.  As claimant has not worked for this employer since January 3, 1996, defendants contend that these symptoms are not related to the initial work injury and therefore, the surgery recommended by Dr. Formanek is also not related to this work injury.  It is concluded there is insufficient evidence to causally relate this recommended treatment to the work injury and therefore, this treatment will not extend claimant's entitlement to temporary total disability benefits.

Dr. Kimelman, on May 21, 1998, did opine a rating of permanent impairment.  The imposition of a rating of permanent impairment is equivalent to an opinion that further significant improvement from the injury is not expected.  Absent a showing that further improvement is expected, healing period ends when a permanent rating is given.  Brown v. Weitz Co., File No. 830840 (App. March 13, 1990).  

As a result, it is concluded claimant is entitled to temporary total disability or healing period benefits from January 5, 1998 to May 21, 1998.  As weekly payments have been made by defendants for this period, claimant will take nothing further in relation to temporary disability benefits.  It is concluded the commencement date for permanent partial disability will be May 22, 1998.

It has been stipulated that the injury is the cause of permanent disability and it is to be evaluated on an industrial basis.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Claimant is 34 years old at the time of the hearing and his prior employment has involved heavy physical labor work.  Claimant has been determined able to return to heavy work duties, although lifting restrictions imposed upon claimant have foreclosed claimant returning to work for defendant employer.

Claimant has had functional impairment ratings offered in relation to his right upper extremity as well as his right shoulder.  Claimant, at times, has been resistant to assistance from vocational rehabilitation specialists assigned to him, however, some of the resistance was the result of claimant's dissatisfaction with not having certain surgical procedures he believed should have been performed pursuant to the opinions of the doctors at that time.  Claimant has resisted pursuing a GED because he believes if he has surgery recommended by Dr. Formanek he would not need it for the types of work he has done in the past.  Claimant has shown himself to be a motivated individual and one who put forth excellent efforts during the time that he has been in physical therapy.  After considering all of these factors it is concluded claimant has sustained a 30 percent industrial disability as a result of the work injury.  

ORDER

THEREFORE, IT IS ORDERED:

That defendants shall pay claimant one hundred fifty (150) weeks of permanent partial disability benefits at the rate of two hundred forty-two and 90/100 dollars ($242.90) commencing on May 22, 1998.

That defendants shall receive credit for permanent partial disability benefits paid to claimant from May 22, 1998.

That defendants shall pay interest as provided by Iowa Code section 85.30.

That defendants pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants file claim activity reports as requested by the agency.

Signed and filed this _________ day of May, 2000.











____________________________________







          STEVEN C. BEASLEY






DEPUTY WORKERS’ COMPENSATION

                                                                   COMMISSIONER

Copies to:

Mr. David D. Drake

Attorney at Law 

West Towers Office

1200 35th Street  STE  500

West Des Moines  IA  50265-5358

Coreen K. Bezdicek

Attorney at Law 

700 Walnut Street STE 1600

Des Moines  IA  50309

