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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SUSANNA CHAVERA-GARZA,
  :



  :


Claimant,
  :



  :

vs.

  :                           File No. 5040031


  : 

TYSON FOODS, INC.,
  :                      A R B I T R A T I O N


  :

Employer,
  :                           D E C I S I O N

Self-Insured,
  :

Defendant.
  :                       Head Note No.:  1801
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Susanna Chavera-Garza, sustained a stipulated work injury in the employ of self-insured defendant Tyson Foods, Inc., on June 29, 2010, and now seeks benefits under the Iowa Workers’ Compensation Act.

The claim was heard in Des Moines, Iowa, on February 20, 2013, and deemed fully submitted on March 26, 2013.  The record consists of Chavera-Garza’s testimony, her exhibits 1-14, and Tyson Foods’ exhibits A-E (the record was held open for receipt of Exhibit E).  Chavera-Garza’s testimony was given in Spanish language; Patricia Ver Ploeg served ably as interpreter.

ISSUES

STIPULATIONS:
1. Chavera-Garza sustained injury arising out of and in the course of employment on June 29, 2010.

2. The injury caused both temporary and permanent disability.

3. Chavera-Garza was off work during the time claimed as additional and intermittent healing period:  February 24, 2012 through the date of hearing.

4. Permanent disability benefits should commence June 20, 2011.

5. The correct rate of weekly compensation is $394.42.

6. Defendant should have credit for benefits paid.

ISSUES FOR RESOLUTION:
1. Determination of healing period; Chavera-Garza claims entitlement to a running award.

2. Determination of the nature and extent of permanent disability if a running healing period is not awarded.

3. Whether alternate medical care should be ordered.

FINDINGS OF FACT

Susanna Chavera-Garza, age 47, immigrated to the United States from Mexico in 1993.  She speaks Spanish language, but little English, and is enrolled in ESL classes at present.  Chavera-Garza is an “undocumented” worker.

Chavera-Garza has been employed as a production worker for Tyson Foods twice, most recently starting in 2009.  Tyson Foods is a national meatpacking and distributing company.   There is no dispute that Chavera-Garza injured her arm in an industrial accident, but the parties do dispute whether Chavera-Garza’s right shoulder was likewise injured, and whether compensatory overuse of the left arm during her recovery resulted in a “sequela” injury to the left shoulder.

In deposition testimony given November 15, 2012, Chavera-Garza described her injury as follows:

It was three of us on the line, and I was trying to pick up meat and grease from the lines to throw it into a yellow bucket, and the lady that was working with me took the chain off of like a metal lid where the fat falls into.  She couldn’t sustain it with her hands, so she let it go and all the fat fell, and that’s when I was walking by and the lid swings so it hit me on my safety hat, knocked me back.  The floor was wet.  I slid.  I tried to put my hand so I wouldn’t fall.  By the time I tried to hold on, I couldn’t, fell on my hand and fell on my knee, so I had to hold myself down that way by the time I hit the floor.

(Exhibit 12, page 4)

On the following day, x-rays revealed a fracture in the right elbow and Chavera-Garza was referred to orthopedic surgeon Todd L. Johnston, M.D., who took over care.  On July 7, 2010, Dr. Johnston attempted to accomplish an open reduction internal fixation of the right radial head fracture, but encountered difficulty, as his surgical notes record: 

I spent about 1-1/2 hours and unfortunately each reduction attempt lead [sic] to unsatisfactory fixation with the final conclusion that the amount of impacted comminution around the neck lent to relative instability and we elected to remove the radial head.

(Ex. 3, p. 5)

Chavera-Garza did not have a good recovery.  She subsequently underwent a manipulation under anesthesia, but continued to experience pain and reduced range of motion.

On March 14, 2011, Chavera-Garza’s care was assumed by orthopedic surgeon Joaquin Sanchez-Sotelo, M.D., who recommended surgical revision.  This was accomplished on April 6, 2011 and subsequently described as:

1. Right elbow contracture release.

2. Right elbow removal of failed radial head prosthesis.

3. Right elbow anconeus interposition arthroplasty.

4. Right elbow ulnar nerve transposition.

(Ex. 7, p. 28)

On August 3, 2011, Dr. Sanchez-Sotelo entered this chart note:

I discussed with Ms. Garza the findings of the exam and the x-rays [showing a stable joint without evidence of progressive osteoarthritis].  At this time, she has reached maximum medical improvement.  She should avoid lifting objects heavier than 10 pounds with the right elbow for the rest of her life.

(Ex. 7, p. 21)

On August 24, 2011, Dr. Sanchez-Sotelo rated permanent impairment at 11% of the right upper extremity.  (Ex. 7, p. 33)  On December 28, 2011, he responded to Tyson’s inquiry as follows:
1. Do you feel Ms. Chavera-Garza can safely perform the job of Trim Butts Whiz/False Lean with her permanent restrictions?

_X_ No

If no, please list possible modifications that could be made to the position of Trim Butts Whiz False Lean  AVOID NEED FOR BI-LATERAL FULL HAND GRASPING OF DANGEROUS OBJECTS SUCH AS KNIVES
(Ex. 7, p. 34)

Chavera-Garza briefly returned to light duty production work, but was terminated on February 23, 2012 in connection with her immigration status: not actually “undocumented,” but falsely documented.  

Chavera-Garza did not notice right shoulder pain until after her first surgery, followed by six months in an “L” shaped cast.  Dr. Johnston addressed that condition in Exhibit E, for which the record was held open:

At the recent [February 11, 2013] visit she had two new complaints on the right upper extremity, including right shoulder subacromial impingement and right 4th trigger finger.

It is my opinion that the trigger finger is not related to her 6/29/10 work injury or the subsequent impairment of her elbow.

It is my opinion that there is a reasonable degree of certainty that her right shoulder complaints are related to the 6/29/10 work injury and/or the subsequent impairment in her right elbow.

. . . . 

There are two causative agents that I would highlight for her right shoulder first.  She had a high enough level of trauma after the fall that significantly damaged both bone and ligaments in the elbow.  She also injured her wrist.  It is very reasonable that those forces were transmitted up to the shoulder joint/girdle and that in dealing with her other more urgent injuries that the shoulder remained somewhat immobilized and slung such that it would not be noted until a later date.

Her history is consistent with the pain really starting to be noted after her first surgery when we started mobilizing things.

A second stressor would be the impairment in her wrist and forearm rotational ability.  Any impaired movement would necessitate an increased movement at the rotator cuff and shoulder joint to compensate for those lost maneuvers.  These would potentially put an added level of stress on an easily fatigable tendon and joint at the shoulder.

. . . . 

At current time information points to this being a temporary condition consistent with rotator cuff tendonitis and subacromial impingement.  In over 70 percent of these cases the condition can be resolved with conservative measures including corticosteroid injections and physical therapy.

It is possible that new information may come to light if she requires an MRI at a later date which would change this opinion.

. . . .

To restate the above, the patient did not have a preexisting condition in the right shoulder.  The injury on 6/29/10 as well as subsequent loss of mobility in the elbow are likely both causative and aggravating agents responsible for her temporary impingement symptoms.

(Ex. E)

Chavera-Garza complains also of left shoulder symptoms that she claims developed through compensatory overuse.  Tyson Foods asked Dr. Johnston whether those complaints “are due to the 6/29/10 work injury.”  Dr. Johnston thought not.  (Ex. E, p. 2)  Dr. Johnston also answered this, arguably more relevant question:

If yes [the preceding question], please identify the specific stressors to which you would attribute causing the left shoulder condition.

It is my opinion that the left upper extremity complaints are not related to the 6/29/10 work injury.  It is more likely related to a global deconditioning over the last year, perhaps influenced by her diabetes.

(Ex. E, p. 2)

Chavera-Garza has never claimed that her left shoulder was directly injured during the accident, and correctly notes that Dr. Johnston was not asked to, nor did he address her theory of compensatory overuse.  However, since “global deconditioning” is presumably related to her long recuperation, what views Dr. Johnston did express may actually be supportive of, or at least not inconsistent with Chavera-Garza’s theory of the case.

In any event, Chavera-Garza presented at her own request on November 16, 2011, and again on November 30, 2012, to physiatrist Farid Manshadi, M.D.  In his first report, Dr. Manshadi did not address shoulder complaints, but in his 2012 report added these two items to his diagnostic impression:  right and left shoulder pain with reduced range of motion and clinical evidence of impingement syndrome.  Dr. Manshadi writes:

Since the last evaluation by this author Ms. Chavera-Garza’s right elbow has not changed significantly in regard to range of motion.  Further, I do not see any significant clinical evidence of reflex sympathetic dystrophy.  However, Ms. Chavera-Garza has developed significant right-sided shoulder pain with reduced range of motion due to increased difficulties with her right elbow and right wrist as a result of overcompensation as a result of her work activities while working at Tyson and/or performing her daily activities.  Further, Ms. Chavera-Garza has developed significant left-sided shoulder pain with clinical evidence of impingement syndrome involving the left shoulder due to overcompensation on account of her right upper extremity.

In regard to her injuries in regard to her right elbow and right ulnar nerve injury I believe Ms. Chavera-Garza is at maximum medical improvement and I do not recommend any further treatment for such.

. . . . 

I also believe that Ms. Chavera-Garza’s right shoulder and left shoulder injuries are causally related to her work injury of 06/29/10.  Further, I do not believe that she is at MMI in regard to her right and left shoulder problems at this point and she does need further treatment.

. . . .
In regard to the right shoulder I also recommend for Ms. Chavera-Garza to avoid any activity which requires repetitious reaching, shoulder height or overhead activities with the right upper extremity.

In regard to her left shoulder Ms. Chavera-Garza is also to avoid any activity which requires repetitious reaching, shoulder height or overhead activities with the left upper extremity.  She is not to lift more than 20 pounds with the left upper extremity.

(Ex. 6, pp. 8-9)

Although Chavera-Garza claims to be looking for work – most recently a month prior to hearing – she noted these current complaints at hearing:

I have a lot of pain in my shoulders and my back, tingling, burning, and I have bumps in the neck as well.

(Hearing transcript, p. 28)

Chavera-Garza did not present as medically sophisticated, and there is nothing to tie back pain or neck bumps to the work injury.  Her shoulders are another matter.

CONCLUSIONS OF LAW

The burden of proof is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.” Iowa Rule of Civil Procedure 6.14(6); Wonder Life Company v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. Iowa Dept. of Job Service, 412 N.W.2d 904 (Iowa 1987).  Therefore, it remains claimant’s burden to establish entitlement to all such relief as is sought.

Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

All parties agree that Chavera-Garza’s work injury of June 29, 2010, caused temporary and permanent disability to her right elbow.  As to the right shoulder, both Dr. Johnston and Dr. Manshadi agree that her current condition is related, although Dr. Johnston thinks it may well have happened in the original fall.  Chavera-Garza meets her burden of establishing causal nexus between the work injury and her right shoulder condition.

Dr. Manshadi thinks that Chavera-Garza’s left shoulder condition is also related, and for the same reason:  overcompensation.  Dr. Johnston did not address this question, even though Chavera-Garza’s theory was made clear at hearing and the record was kept open for Dr. Johnston’s opinion.  What opinion he did offer is not inconsistent with Chavera-Garza’s theory of overcompensation.  Although the question is closer with respect to Chavera-Garza’s left shoulder condition, she does meet her burden of establishing requisite causal nexus.

Chavera-Garza understandably seeks medical treatment for her shoulders.  Under Iowa Code section 85.27, the employer must furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App., June 30, 2000).  

Chavera-Garza seeks to have Dr. Johnston authorized to treat both shoulders.  Dr. Johnston was, of course, Tyson’s choice also, except not for shoulder problems.  Dr. Johnston is hereby authorized to provide necessary and reasonable care for both shoulders at Tyson’s expense under Iowa Code section 85.27.

On the current record, it is unknown whether Chavera-Garza’s shoulder injuries will result in permanent impairment.  Accordingly, issues pertaining to permanency must be severed for later consideration.  


Generally, claimants are entitled to weekly benefits for temporary total disability or healing period under Iowa Code sections 85.33 and 34(1) for his absences from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  It has long been held that a healing period may be intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986)   A healing or temporary total period may terminate and then begin again.  Willis v. Lehigh Portland Cement Co., I-2 Iowa Industrial Commissioner Decisions 485 (1984); Clemens v. Iowa Veterans Home, I-1 Iowa Industrial Commissioner Decisions 35 (1984);  Riesselman v. Carroll Health Center, III Iowa Ind. Commissioner Report 209 (App. 1982); Junge v. Century Engineering Corp., II Iowa Industrial Commissioner Report 219 (App. 1981).  See also, Lawyer & Higgs, Iowa Practice, Workers’ Compensation, Section 13-3.  New healing periods are compensable even when they occur after a time when it was felt that claimant had achieved maximum healing, but later receives additional treatment where reasonable improvement was anticipated.  Stefan v. Tantara Transportation, File No. 5008440 (App. August 19, 2008).  However, in multiple healing period scenarios, permanent partial disability is due and payable after the end of the first healing period and this is the time interest on unpaid benefits begins.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986); Mettler v. The Waldinger Corporation, File No. 5017312 (App. July 21, 2009).

In this case, permanency benefits cannot be determined until maximum medical improvement has been reached, since it is currently unknown even whether Chavera-Garza’s disability is to be compensated as a scheduled member or industrially, as injury to the body as a whole.  However, maximum medical improvement is only one of three contingencies that end compensable healing period; an injured worker may return to work or become capable of substantially similar work prior to reaching maximum medical improvement, as is the case here.  Chavera-Garza returned to work and continued to work until she was discharged for reasons pertaining to immigration status.

However, she is not now reasonably capable of such work given the activity restrictions recommended by Drs. Johnston and Manshadi and is entitled to healing period benefits until she is.  The most appropriate time to recommence healing period benefits is the date of Dr. Manshadi’s second report (which, unlike the first, dealt with shoulder issues):  January 21, 2013.

ORDER

THEREFORE, IT IS ORDERED:

Defendant shall provide such alternate medical care to Chavera-Garza’s left and right shoulders as may be deemed reasonable and necessary by Dr. Johnston.

Defendant shall pay intermittent running healing period benefits commencing January 21, 2013, and continuing during such time as benefits are payable under Iowa Code section 85.33 at the rate of three hundred ninety-four and 42/100 dollars ($394.42) per week.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Issues pertaining to permanent disability are reserved for future consideration.

Defendant shall file subsequent reports of injury as required by this agency.

Signed and filed this ____28th_______ day of May, 2013.
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Attorney at Law
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