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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

TRACY R. MCVEY,
  :



  :


Claimant,
  :       File Nos.:  5011037; 5011038



  :                        5009991; 5011039

vs.

  :



  :               

TERRACON, INC.,
  :



  :                          RULING ON 

Employer,
  :



  :                    APPLICATION FOR
and

  :



  :                        REHEARING
LIBERTY MUTUAL INSURANCE CO.,,
  :



  :


Insurance Carrier,
  :    


Defendants.
  :

______________________________________________________________________

On June 8, 2006, defendants filed an application for rehearing pursuant to Iowa Administrative Code section 876-4.24.  Claimant resisted defendants’ application on June 20, 2006.  The merits of defendants’ motion are considered.

Defendants set forth seven requested modifications to the final agency decision of May 31, 2006 which affirmed in entirety the arbitration decision of August 18, 2005.  Each request will be discussed in the order as presented by defendants.

Causal Connection of permanent knee injury to work at Terracon, Inc.

Defendants assert that the Division of Workers’ Compensation has failed to provide any analysis as to why the final reports of Drs. Brady and Knutson were rejected on the issue of causal connection and how causal connection was established.  The findings of the presiding deputy commissioner, affirmed on appeal, relating to the issue of causal connection include the following:

The analysis turns to whether the arthritic condition was materially aggravated by Tracy’s heavy labor with defendant.  Tracy had worked as a driller for over 20 years by the time he joined defendant.  His responsibilities as a driller required him to lift heavy objects, maneuver on uneven ground, kneel, twist and climb hills.  Defendants’ occupational medicine physician, Dr. Brady, opined that the nature of the work was a significant aggravator of the arthritis.  Tracy’s knees were asymptomatic before he began his job with defendant.  It was well over three years into the employment when Tracy’s knee discomfort began to limit his work activities. 
It is concluded that claimant’s bilateral knee injuries arose out of and in the course of his employment due to the material and significant aggravation of his underlying degenerative arthritic condition.  The undersigned finds based upon the foregoing analysis that claimant’s injuries are a proximate cause of his disability.

(Arbitration Decision, pages 6-7)


As a point of clarification, the final reports of both Dr. Brady and Dr. Knudson were properly rejected.  The entire series of medical records and opinions expressed therein from the physicians involved in this case are a more accurate reflection of the medical opinions necessary for a legal finding of causal relatedness.  On October 22, 2003, Dr. Brady recorded that “the abrupt change in his knee pain history is somewhat unusual for osteoarthritis.”  Dr. Brady opined in that same report that claimant’s work activities “with significant knee arthritis, one would certainly have worsened symptoms performing these duties and I would certainly think that this would contribute to degenerative disease.”  (Exhibit 2, p. 3)  Dr. Brady also opined that “the type of work that [claimant] does has to be viewed as a significant aggravator of the arthritis . . . there is absolutely a work component to this.”  (Ex. 2, pp. 1-3)  Dr. Knudson likewise opined that claimant’s work activities at Terracon consisted of “moderately heavy to heavy-type work” that were a “temporary aggravating factor contributing to the symptoms of both his knees which had underlying arthritis at the time he began working at Terracon.”  (Ex. A, p. 6)   Dr. Knudson explains his opinion on a mere “temporary” aggravation is based upon the fact that “there is nothing in the medical record to state a specific injury to either knee while at work for Terracon.  (Ex. A, p. 7)  Dr. Knudson’s opinion is a lay person’s legal conclusion, a conclusion not supported by Iowa law.


Whether a condition is work related is a legal conclusion that medical experts are not competent to express.  An expert’s opinion on matters beyond the expert’s area of expertise is entitled to no more weight that any other lay opinion.  Ayers v. D&N Fence Company, File No. 5007897 (App. March 17, 2005).  


Both Dr. Knudson and Dr. Brady have provided medical reports that evince an understanding that claimant’s arthritic condition was preexisting and was materially worsened by the work claimant performed.  However, Dr. Knudson and Dr. Brady both provide legal opinions regarding the permanent nature of the injury that they are not competent to make.  Both medical evaluators fail to comprehend that injuries can occur on a cumulative basis without a specific incident of injury and that preexisting conditions that materially worsen as a result of workplace trauma are compensable.  It is appropriate to disregard the portion of the reports of Dr. Brady and Dr. Knudson that provide legal conclusions inconsistent with Iowa law, while still considering the underlying medical opinions regarding whether claimant’s workplace activities materially aggravated his preexisting condition.
While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).
After duly considering defendants’ arguments for reconsideration and reviewing the record and the prior decision, the application is denied on this point with the above analysis.
Rejection of the final opinions of Dr. Knudson and Dr. Brady

Defendants next assert that the Division of Workers’ Compensation committed legal error by rejecting, in-part, the opinions of Dr. Knudson and Dr. Brady.  As set forth above, the physician’s legal opinions were rejected while the underlying medical opinions were found to support a finding of work-relatedness or medical causation.  It has long been recognized that the division may accept or reject in whole or in part the opinions of expert witnesses.  St. Luke’s Hospital v. Gray, 604 N.W.2d 646 (Iowa 2000).  Defendants present no legal authority to suggest that the division must accept a legal conclusion of a lay witness.  

After duly considering defendants’ arguments for reconsideration and reviewing the record and the prior decision, the application is denied on this point with the above analysis.
Entitlement to permanent partial disability

Defendants next assert that there is no evidence in the record to support the Division’s award of permanent partial disability and thus the decision is not supported by substantial evidence in the record.  The findings of the presiding deputy commissioner, affirmed on appeal, relating to the issue of permanent partial disability include the following:

None of Tracy’s treating physicians provided an impairment rating to the lower extremities or body as a whole.  Dr. Knudson opined that Tracy had no impairment related to work.  This finding was given little weight as Dr. Knudson’s conclusory opinion is inconsistent with our laws on cumulative trauma and preexisting conditions or disease.  The undersigned is not qualified to perform a full analysis and application of the AMA Guides, however an assessment is necessary to determine Tracy’s functional loss.  In reviewing the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, Table 17-10 Knee Impairment, allows for 10 to 35 percent (mild to severe) impairment to the lower extremity for limited flexion.  Pursuant to Table 17-2, Guide to the Appropriate Combination of Evaluation Methods, impairment for range of motion cannot be combined with gait derangement, muscle atrophy, muscle strength loss and arthritis.  Dr. Callaghan found claimant to have a range of motion in the knees of zero to 95 degrees on September 17, 2004. (Ex. 4, p. 5)  No specific assessment was made for each knee.  The undersigned finds that Tracy has moderate to severe loss of range of motion in the right knee with a functional loss of 30 percent or 12 percent whole person impairment to the right lower extremity.  It is found that Tracy has a moderate loss of range of motion in the left knee with a functional loss of 25 percent or 10 percent whole person to the left lower extremity.  Tracy has a combined 21 percent impairment to the body as a whole as a result of the knee injuries based upon the Combined Values Chart. 
It is concluded that Tracy has a 21 percent functional loss to the body as a whole entitling him to 105 weeks (21 percent times 500 weeks) of permanent partial disability benefits under Iowa Code section 85.34(2)(s). 

(Arb. Dec., p. 9)


I agree with the deputy's assessment of permanent disability based upon claimant's testimony at the hearing, the underlying medical findings, and the AMA Guides.  In making an assessment of the loss of use of a scheduled member, the evaluation is not limited to the use of any particular standardized guide.  Lay testimony and demonstrated difficulties expressed by claimant must be considered in determining the actual loss of use so long as loss of earning capacity is not considered.  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420, 421 (Iowa 1994); Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).  The actual loss of use which is to be evaluated is the loss of use of the member for the purposes for which the member is customarily used in daily living, including activities of employment.  Pain which limits use, loss of grip strength, fatigability, activity restrictions, and other pertinent factors may all be considered when determining scheduled disability.  Moss v. United Parcel Service, File No. 881576 (App. September 26, 1994); Greenlee v. Cedar Falls Comm. Schools, File No. 934910 (App. December 27, 1993); Westcott-Riepma v. K-Products, Inc., File No. 1011173 (Arb. July 19, 1994); Bieghler v. Seneca Corp., File No. 979887 (Arb.  February 8, 1994); Ruylnad v. Rose's Wood Products, File No. 937842 (Arb. February 13, 1994); Smith v. Winnebago Industries, File No. 824666 (Arb. April 2, 1991).  Having reviewed the record and the transcript of the hearing, the deputy's finding of permanent disability is well supported by the evidentiary record.
After duly considering defendants’ arguments for reconsideration and reviewing the record and the prior decision, the application is denied on this point with the above analysis.  
Failure of Due Process

After duly considering defendants’ arguments for reconsideration, the application is denied on this point.  
Date of Injury

Next, defendants suggest that the division has yet to provide any “substantive findings of fact or conclusions of law with respect to the proper cumulative injury date.”  However, defendants later suggest that the division “revisit” the cumulative trauma injury date issue and provide further factual findings and conclusions of law as to the factual and legal bases for awarding benefits under a cumulative trauma injury date of October 2, 2003.

The record clearly establishes that the parties have, at least initially, agreed that October 2, 2003 was a proper cumulative injury date.  In fact, the defendant insurance carrier authored a letter to claimant’s counsel on November 7, 2003.  (Ex. 7, p. 1)  The letter indicates that the claim for the date of injury of October 2, 2003, was being accepted and that temporary disability benefits were to commence based upon that date of injury.  Additionally, claimant was seen on October 2, 2003, by the defendants’ authorized occupational medicine physician, Dr. Brady.  (Ex. 2, pp. 1-2)  On October 2, 2003 it was reported by Dr. Brady that claimant “got to the point that he felt he needed a medical doctor about 6-8 weeks ago when the usual knee pain that he was having went from building up over the course of a week to building up on a daily basis.”  (Ex. 2, p. 1)  When claimant was finally evaluated by Dr. Brady it was noted that he “expresses great anxiety in wanting to get something done for his knees.”  (Ex. 2, p. 2)

For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  In Herrera, the Iowa Supreme Court addressed the appropriate date of injury when there is a cumulative injury.  The court stated: 
To summarize, a cumulative injury is manifested when the claimant, as a reasonable person, would be plainly aware (1) that he or she suffers from a condition or injury, and (2) that this condition or injury was caused by the claimant's employment.  Upon the occurrence of these two circumstances, the injury is deemed to have occurred.  Nonetheless, by virtue of the discovery rule, the statute of limitations will not begin to run until the employee also knows that the physical condition is serious enough to have a permanent adverse impact on the claimant's employment or employability, i.e., the claimant knows or should know the "nature, seriousness, and probable compensable character" of his injury or condition. 

The record convincingly establishes that claimant has had long-standing bilateral lower extremity complaints.  The proper date of injury was fixed by utilizing the date when claimant presented to Dr. Brady and was evaluated for an aggravation of his long-standing condition.  There is significant evidence in the record to support the prior finding of a date of injury of October 2, 2003.
Notice and Weekly Benefit Rate

After duly considering defendants’ arguments for reconsideration and reviewing the record and the prior decision, the application is denied on these two combined points.
Apportionment

After duly considering defendants’ arguments for reconsideration and reviewing the record and the prior decision, the application is denied on this point. 

IT IS THEREFORE ORDERED that the application for reconsideration is DENIED with the above additional analysis.
Signed and filed this 22nd day of June, 2006.

           ________________________






       CHRISTOPHER J. GODFREY





          INTERIM WORKERS’ COMPENSATION 
                                                                                COMMISSIONER

Copies to:

Mr. Matthew Petrzelka

Attorney at Law

1000 42nd St. SE STE A

Cedar Rapids, IA  52403-3902

Mr. William Grell

Attorney at Law

2700 Westown Parkway STE 170

W Des Moines, IA  50266-1411

