SABIC v. TYSON FRESH MEATS, INC.

Page 2

before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

HASEDA SABIC,
  :



  :


Claimant,
  :          File Nos. 5025874/5025875



  :

vs.

  :                        A P P E A L



  : 

TYSON FRESH MEATS, INC.,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :     Head Note Nos.: 1402.40; 1803.1


Defendant.
  :                                 1803; 2500

____________________________________________________________________


Claimant appeals from an arbitration decision filed September 11, 2009 in which the presiding deputy commissioner found that claimant had failed to prove a permanent work injury for either a November 2, 2006 date of injury or a February 19, 2008 date of injury.  There is no cross-appeal.


Claimant asserts, generally, that the presiding deputy commissioner erred in rejecting the views of her independent examining physician as a matter of law and that the preponderance of the evidence supports a finding of a permanent injury for both dates of injury.  
The rule regarding the weight to be given to a treating physician’s opinion in workers’ compensation cases is that the fact-finder may not give a treating physician’s opinion more weight than a physician who examines the patient in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).  However, as a matter of fact, the fact-finder can take numerous factors into account in determining the value of a particular physician’s opinion.  Rockwell, 366 N.W.2d at 192.  The fact-finder may consider the physician’s employment in connection with litigation; the compensation arrangement; whether the examination was close in time to the injury; the extent and nature of the examination; the physician’s education, experience, training, and practice; and all other factors which bear upon the weight and value of the physician’s testimony.  Id.


Herein, the presiding deputy began his credibility findings regarding claimant’s chosen physician by noting that he did not find the doctor convincing as the doctor “was an evaluating doctor only” and “he was retained for litigation purposes.”  (Arbitration Decision, pages 11, 12)  In this matter claimant was provided medical treatment by her employer pursuant to Iowa Code section 85.27.  Following the resolution of that treatment claimant was evaluated on October 10, 2008, pursuant to Iowa Code section 85.39, for purposes of an independent medical examination.  The presiding deputy provided other convincing rationale for discounting the medical opinions of the independent medical evaluator.  However, it is inappropriate under the circumstances to discount the workers’ chosen physician as the opinion was provided within the framework set by the legislature for obtaining medical care.  The legislature affords a worker the right to an evaluation with a physician of her or his own choosing at the expense of the employer within the system where the employer is afforded the right to select the medical care provider.  It would distort the framework of the Iowa system to discount the weight of a worker selected doctor as merely an evaluating doctor retained for litigation.  A doctor selected pursuant to Iowa Code section 85.39 is retained to provide an opinion on the nature and extent of impairment, not necessarily retained for litigation.  Litigation is not a prerequisite for an examination under section 85.39 and therefore it is improper to tag such an examination as merely for litigation purposes.  


It is concluded that the finding of the presiding deputy that claimant has failed to prove by a preponderance of the evidence that she sustained a permanent injury is affirmed.    
Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on September 11, 2009 that relate to issues properly raised on intra-agency appeal with the additional comments set forth above.


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this ____25th _______ day of August, 2010.
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 CHRISTOPHER J. GODFREY
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