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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

Marcello Solis,
:



:


Claimant,
:

File No. 5002747



:

vs.

:



:

ARBITRATION  

IBP, Inc.,
:



:

   DECISION


Self-Insured,
:


Employer,
:
    Head Note No.:  1402.3


Defendant.
:

STATEMENT OF THE CASE

Claimant, Marcello Solis, has filed a petition in arbitration and seeks workers’ compensation from IBP, Inc., employer, defendant.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman on June 29, 2003, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-3, 13-18, 20-38, and defendant’s exhibits A-H, as well as the testimony of the claimant, Sandy Larson, and Gloria Cervantes-Hernandez.

Defendant objected to the admission of the independent medical evaluation report of Elizabeth Stoebe, D.O. as being late and prejudicial.  Claimant acknowledges the report was served after the claimant’s discovery deadline but argues the report is not prejudicial.  The undersigned concludes the report, though late, is not unduly prejudicial and it is admitted.  Claimant objects to the report of Richard Mould concerning the authenticity of the claimant’s handwriting as being without foundation.  This objection is overruled as Mr. Mould’s curriculum vitae establishes that he is qualified to give such an opinion.  

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on October 2, 2000;

2. Whether the injury was the cause of permanent disability;

3. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);

4. Whether claimant is entitled to payment for an independent medical evaluation pursuant to Iowa Code section 85.39; 

5. Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27; and

6. Whether claimant is entitled to penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant, at the time of the hearing, was 40 years old.  He resides in Perry, Iowa. He graduated from high school in Mexico and attended college for two and a half years in Mexico to become a veterinarian, but did not complete the program.

Claimant worked in Mexico in an accounting position where he was responsible for payroll and then in an inspection position for a transportation company.  Claimant came to the United States in 1985 and took classes in building maintenance, welding and machining.  In his answers to interrogatories, the claimant indicates that he next worked for Manpower, but in his deposition, the claimant indicated his next employment was in maintenance for a nursing home in California. 

Claimant left this employment and does not specifically account for the next two to three years (late 1980’s to early 1990’s) other than to say that he was involved in some illegal activities.  However, defendant has obtained records from a California company called Monterey Mushroom that show claimant applied for work there on December 11, 1989, for a position in maintenance.  The employment application indicates the claimant had previously worked at Santa Cruz County Fairgrounds doing maintenance from June 1989 to September 1989, and at Midas doing maintenance from May 1988 to December 1988.  Claimant acknowledges that he worked at Santa Cruz County Fairgrounds and Midas, but places the time frame as after his period of illegal activity.  The application lists an address of 102 Seneca Court, Watsonville, California where claimant acknowledges that his wife lived.

On September 15, 1991, the claimant reported an injury when he was loading a pick-up truck at Monterey Mushroom.  The initial diagnosis was acute lumbar strain and acute left knee contusion.  Claimant received conservative treatment for the back injury. He was treated by Jeffrey A. Solinas, M.D. who did conclude that the claimant had sustained permanent disability as a result of the injury.

Dolf R. Ichterz, M.D. did an independent medical evaluation of the claimant for the workers’ compensation claim that the claimant filed as a result of the injury at Monterey Mushroom.  Dr. Ichertz notes in his report that the claimant had a high school diploma with on the job training as an assistant accountant in Mexico; that claimant came to the United States in 1985; and that claimant’s father has diabetes.  (Exhibit G‑7)  Dr. Ichertz did not find that the claimant required restrictions and felt that the MRI of the claimant was normal.  Claimant acknowledged at the hearing that his father was diabetic. 

Claimant also underwent an independent medical evaluation by Paul F. Clayman, M.D.  Dr. Clayman describe an MRI of claimant’s spine as showing degenerative disc changes at L3-4, L4-5 and L5-S1, but more so at L4-S1.  Dr. Clayman also noted a bulging disc at L4-5 and L5-S1.  He was given restrictions by Dr. Clayman on lifting.  He was also evaluated by Don T. Williams, M.D., who opined that the claimant should not perform heavy lifting or very heavy work activities. 

Claimant received settlements of $17,000 and $7000 for this injury. 

Claimant was terminated from his employment at Monterey Mushroom apparently, for absenteeism.  Claimant filed a grievance of the termination.  The response to the grievance in the first paragraph states:

The grievant in this case alleged that his brother Ricardo Solis spoke to foreman Efrain Ochoa on April 28, 1992 regarding the grievant’s absence from work. Efrain Ochoa told us that Ricardo did not speak to him on April 28, 29, 30, or May 1, 1992, regarding the grievant’s absence. Furthermore, Efrain Ochoa was on his day off on April 28, 1992, the day he alleges Ricardo spoke with Efrain.

(Ex. G‑34)

Claimant acknowledges that he has a brother named Ricardo Solis, but denies that they are close.  Claimant acknowledges that he has two sisters and two brothers.  He also acknowledges that there were two others in the family that were raised by his parents although they were not biologically related to the claimant.  In his deposition, the claimant simply indicated that he had four brothers and two sisters.  (Ex. H‑38)  Claimant has one child, Stephanie Solis and her mother is Yolanda.  Gloria Hernandez is claimant’s wife’s niece. 

Claimant denies that he ever worked for Monterey Mushroom.  He maintains that his wallet was stolen, and that he subsequently received a notification by telephone from the Social Security Administration that someone was using his Social Security card.  Ms. Hernandez lived with Yolanda at the time the claimant was employed with Monterey Mushroom and followed claimant to work with Yolanda to make sure claimant was working and not seeing someone else as Yolanda apparently suspected.  Ms. Hernandez also testified that claimant lived at 102 Seneca in Watsonville, California.  Claimant denies that the documentation from Monterey Mushroom bears his signature.  Richard Mould, an examiner of questioned handwriting, examined the claimant’s personnel file at IBP, which contains acknowledged documentation of the claimant’s signature and handwriting with the file from Monterey Mushroom.  Mr. Mould has extensive handwriting analysis experience for the Des Moines Police Department, United States Secret Service, United States Postal Inspectors office, Federal Public Defenders office, and several other public and private institutions.  Mr. Mould concluded that:

The Marcelo Solis signatures and other handwritten documents listed were examined and compared. The handwriting characteristics in the signatures and other handwriting on portions of the two sets of documents were found be consistent with each other. It is highly probable in this examiners opinion that the Marcelo Solis signatures as well as some of the other handwriting on the two sets of documents were written by the same individual. Highly probable means that this examiner is virtually certain that the writings are by the same individual.

(Ex. E‑2)

The reports from Monterey Mushroom indicated the claimant’s height to be 5 foot 7 inches tall, whereas Dr. Stoebe lists the claimant’s height at 5 foot 9 inches.  Claimant also maintains that his height is 5’9”.  This difference is not significant in light of the more convincing evidence that the claimant was employed at Monterey Mushroom and sustained a work injury to his back for which he was compensated.

It is possible that the person who took the claimant’s identification and used it to obtain employment at Monterey Mushroom also knew enough about claimant and his family/educational history that he could and did duplicate it on an application to Monterey Mushroom, and that this person chose to list the claimant’s child as a dependent to complete his assumption of the claimant’s identity.  Further, it is possible Ms. Hernandez has some reason to harm the claimant so she fabricated observing the claimant going to Monterey Mushroom.  Further, it may be a coincidence that the injury in 1991 was in the same part of the body as this injury and produced similar symptoms.  Or more simply, the claimant’s Social Security card was not stolen and claimant worked for Monterey Mushroom where he sustained a back injury for which he was compensated. 

In this case, it is the latter that is the simpler explanation, and it is consistent with the greater weight of evidence.  Therefore, it is found that claimant was employed by Monterey Mushroom and sustained a back injury for which he was compensated under the laws of California.  He did not disclose this information to the defendant when he was hired and did not disclose it to his physicians who have treated him for the alleged injury in this case.  Therefore, claimant is not credible.

The claimant came to work for IBP, Inc., in 1997 for a short time and then left.  He returned on October 27, 1998.  Each time the claimant had pre-employment physical and at neither time did he indicate that he had had any previous back problems or was under any work restrictions.  The purpose of the physical and history is to properly place employees within their physical ability.  The claimant was hired on an unrestricted status. 

Claimant worked in the plasma room during his first period of employment where he performed maintenance work on the machinery.  When he was hired the second time, it was into the maintenance department where he was again responsible for taking care of machinery, primarily conveyors.  He was required to handle heavy motors/gearboxes weighing at least 40 pounds.  He had help to lift them, but at times he had to work in tight spaces, which required twisting and bending.  The claimant also carried a tool belt, which he estimated to weigh 40 or more pounds.  The claimant carried the tool belt over his shoulder because it was to heavy to wear comfortably around his waist. 

Claimant reported an injury on October 2, 2000.  The report of injury indicates that the injury was not the result of a specific incident.  The claimant complained of “intermittent pain in lower back that goes into left leg at times.”  (Ex. H‑1)  Claimant testified that he fell on his butt and his supervisor witnessed him doing so.  However, nowhere in the documentation concerning this alleged injury does the claimant give a report of this injury being traumatically sustained.  Claimant initially saw Steven Sohn, M.D., with complaint of low back pain.  Dr. Sohn treated the claimant conservatively with ibuprofen, physical therapy, and a TENS unit trial.  On January 19, 2001, Dr. Sohn indicated that the claimant was doing “dramatically better.”  (Ex. A‑5)

Claimant saw Kirk Green, D.O., an orthopaedic surgeon, on November 28, 2000, for examination.  Dr. Green opined that the claimant’s low back complaints were probably related to degenerative disc disease but he had little to offer in terms of treatment.  (Ex. B‑2)

Claimant saw Donna Bahls, M.D., on December 19, 2000 for treatment.  Dr. Bahls continued to treat the claimant conservatively and imposed restrictions of 25‑pounds lifting or less and to avoid repetitive bending/twisting.  Dr. Bahls initially believed the claimant’s condition was a temporary aggravation and did not anticipate any permanent restrictions.  Dr. Bahls had the claimant undergo an MRI on March 6, 2001, which she opined showed “mild facet arthropathy at L4-5 and L5-S1 but no significant disc problems.”  (Ex. C‑8)  On March 27, 2001, she recommended that the claimant resume his regular duties in the maintenance department. 

Claimant continued to have symptoms and eventually on October 12, 2001, Dr. Bahls recommended facet blocks and rhizotomy procedure with Kenneth Pollack, M.D.  Claimant had the diagnostic facet blocks on November 8, 2001.  Claimant had 100 percent relief on the right side and 75 percent on the left for six hours. The claimant was scheduled for lumbar rhizotomies.  The bilateral L4-5, L5-S1 rhizotomies were performed on November 19, 2001.  Claimant reported that he was pain free for four days and then began developing aching and tightening of his low back.  Dr. Pollack diagnosed chronic myofascial low back pain with resolution of facet joint mediated pain.  (Ex. D‑7)

Claimant resumed his normal job duties following the rhizotomy procedure.  He saw Dr. Bahls in December 4, 2001, and she left him on his normal job duties.  Dr. Bahls continued to treat the claimant’s symptoms conservatively with medication and a TENS unit.  On January 22, 2002, Dr. Bahls opined that the claimant had sustained a five percent whole person impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth edition, for his low back pain.  (Ex. C‑28) 

Claimant was terminated from his employment at IBP on May 22, 2002, for falsification related to his failure to disclose his restrictions/injury with Monterey Mushroom at the time of his pre-employment physical.  He filed a claim for unemployment insurance.  His discharge was held not to be for disqualifying job misconduct and the administrative law judge and employment appeal board levels.  The claimant also filed a civil rights complaint.  It was determined by the Iowa Civil Rights Commission after investigation that the claimant was not the victim of discrimination in his termination.

Claimant underwent a functional capacity evaluation on March 17 and 18, 2003, and was placed in the medium work category.  It was concluded that the claimant was not capable of returning to his job in general maintenance at IBP. 

However, subsequently the employer obtained the records from Monterey Mushroom including the medical records concerning the back injury there.  A claims examiner for the defendant summarized the medical findings of the prior claim and advised Dr. Bahls of claimant’s denial that he ever worked for Monterey Mushroom, as well as the evidence the defendant had to rebut the claimant’s denial.

Dr. Bahls was then asked to answer questions regarding the cause of the claimant’s current condition.  Dr. Bahls indicated in response that claimant had never given a history of a traumatic injury or fall; that he had never given a history of a prior back injury; that there were no objective medical findings to support a change in condition for the claimant’s complaints compared to 1992; that she could only conclude the claimant sustained an injury based upon his complaints of pain; that his injury was a temporary aggravation; that any impairment was due to the pre-existing condition; that the claimant has no permanent work restrictions causally related to his employment at IBP and that future treatment is not indicated.  (Ex.  C30-C31)

Claimant underwent an independent medical evaluation by Elizabeth Stoebe, D.O. on May 28, 2003.  Dr. Stoebe opines that claimant has sustained an eight percent permanent impairment, which is apparently attributed to the alleged work injury.  (Ex. 13‑43)

Claimant is currently employed driving a cement truck for American Concrete.  This job pays $10.10 per hour and is full time, but seasonal.  The claimant lifts chutes weighing 30 to 35 pounds and must climb a ladder to rinse out the truck.  The claimant has trouble sleeping and does not ride his motorcycle because of his back.  Claimant feels that he is losing control of his leg.  He is not currently receiving treatment for his back.

Exhibit H‑50 is surveillance video of someone (presumably the claimant, as claimant did not object to this exhibit although it is impossible to tell who the subject is, as the video appears to have been taken from a considerable distance and the camera was very unsteady) unloading and cleaning an American Concrete truck.  The person is observed to be moving about the truck lifting a chute off the side and putting it into place, climbing a ladder carrying a garden hose, which was used to spray in the mixer, bending to walk under the extended chute and climbing in and out of the truck.

Ms. Hernandez observed the claimant helping his wife moving a big screen television from Ms. Hernandez’s home in California in April 2001 and into a pick-up truck.  She did not observe that the claimant was having any physical difficulty doing so.

It is concluded that the claimant’s injury is not credible and not supported by any evidence in the record other the claimant’s own report.  Claimant has not provided credible information to support the finding that he sustained an injury at work on October 2, 2000 as he alleges.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury arising out of and in the course of employment on October 2, 2000.

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

Claimant has not proven that he sustained an injury on the date he alleges.  He is not credible.  The greater weight of evidence supports the finding that claimant was employed by Monterey Mushroom and sustained a back injury for which he was compensated under the laws of California.  He did not disclose this information to the defendant when he was hired and did not disclose it to his physicians who have treated him for this alleged injury.  Therefore, claimant is not credible.  

Claimant admitted illegal activities upon which fails to elaborate offers a convenient excuse for his failure to account for his whereabouts during the period of time he shown to have been employed by Monterey Mushroom.  

Dr. Bahls, who treated the claimant, opines after consideration of the report concerning the claimant’s back condition in 1992 compared to when she treated the claimant concludes that the condition of the back has not changed. 

His injury is not credible and not supported by any other evidence in the record.  Claimant has not provided credible information to support the finding that he sustained an injury at work on October 2, 2000 as he alleges.

ORDER

Therefore it is ordered:

That claimant take nothing from this file.

That costs are taxed to the claimant.

Signed and filed this ___24th ___ day of July, 2003.

   ________________________







     RON POHLMAN
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  COMPENSATION COMMISSIONER

Copies to:

Mr. Martin Ozga

Attorney at Law
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