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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ROBERT LEE BONESCHANS, JR.,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5007444

ACE ROTO MOLD MFG., INC., n/k/a
  :

DEN HARTOG INDUSTRIES, INC.,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

CINCINNATI INDEMNITY CO.,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803; 2500; 3000


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Robert Lee Boneschans, Jr., filed a petition in arbitration and seeks workers' compensation benefits from Ace Roto Mold Mfg., Inc. n/k/a Den Hartog Industries, Inc. and Cincinnati Indemnity Co., insurance carrier, defendants.  

This matter was heard by deputy workers' compensation commissioner, Ron Pohlman, on November 17, 2004 in Sioux City, Iowa.  The record in the case consists of claimant’s exhibits 1 through 22 and 24 as well as the testimony of claimant.  Pursuant to ruling on motion for sanctions issued by the undersigned on October 19, 2004, the defendants were prohibited from presenting testimony or evidence at hearing pursuant to rule 876 IAC 4.36.  

ISSUES 


The parties submitted the following issues for determination:  

1. Whether the injury of June 20, 2002 was the cause of a period of temporary disability from October 1, 2003 through December 14, 2003; 

2. The nature and extent of claimant’s entitlement to permanent partial disability benefits; 

3. The commencement date for payment of permanent partial disability benefits; 

4. Whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; 

5. Whether claimant is entitled to payment of an independent medical examination pursuant to Iowa Code section 85.39; 

6. Whether claimant is entitled to alternate medical care; and 

7. Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13.

FINDINGS OF FACT 


The undersigned, having considered all of the testimony and evidence in the record, finds that: 


At the time of the hearing claimant was 48 years old.  He has an 11th grade education and no GED.  He repeated the 5th grade and failed the 9th and 10th grades.  His IQ is 86.  (Exhibit 10)  The last time claimant reported reading a book was when he was in high school.  


Claimant’s work history consists of heavy manual labor.  Claimant has performed construction work, meat trimming, production assembly and general labor work.  Claimant has also worked as a security guard in a casino and served three years in the Army as a missile crewman.  However, in the Army, claimant had a mental breakdown due to stress related to his duties.  He received temporary disability from the military but was not placed on permanent disability. 


Claimant became employed with Den Hartog Industries, Inc. in 2000.  His first job was an oven operator.  He performed this job for two years until he was injured.  The job would require claimant to lift 150 pounds.  Claimant initially experienced problems in 2002 and sought chiropractic care from Tim Aberson, D.C.  Dr. Aberson treated claimant conservatively with light duty restrictions.  Claimant was then referred to an orthopedic physician who ordered an MRI.  The MRI was performed on September 9, 2002 and revealed a moderate disc herniation at C3-4.  (Ex. 3, p. 1)  


Claimant was then referred to William O. Samuelson, M.D., by Dr. Aberson.  Dr. Samuelson diagnosed degenerative disc disease of the cervical spine with a herniated nucleus pulposus at C3-4 and C5-6 as well as bilateral carpal tunnel syndrome.  (Ex. 4, p. 1)  Dr. Samuelson prescribed medication for claimant, physical therapy and an epidural steroid injection.  (Ex. 4, p. 2)  Dr. Samuelson also scheduled claimant for a carpal tunnel release on the right on November 22, 2002.  Claimant had had a previous right carpal tunnel surgery in 1985.  Claimant then had left carpal tunnel release surgery performed on January 15, 2003.  (Ex. 4, p. 5)  Dr. Samuelson eventually determined claimant would need an anterior diskectomy and fusion, which was scheduled for October 1, 2003.  (Ex. 4, p. 8)  Claimant underwent the diskectomy surgery and followed up with Dr. Samuelson.  Claimant was given a return-to-work slip for October 13, 2003 with four‑hour workdays to increase hours as tolerated, wear his collar at all times, with a 10‑pound lifting limit and over shoulder lifting until his neck office visit.  (Ex. 4, p. 9)  However, the employer had no work available within these restrictions.  Claimant remained off of work until December 14, 2003.  Defendants did not pay claimant temporary total disability for this time frame.  On April 28, 2004, Dr. Samuelson released claimant without restrictions.  


Dr. Samuelson causally connects claimant’s neck, upper back, right shoulder and wrist problems to the injury claimant sustained on June 20, 2002.  Based upon all of these conditions, Dr. Samuelson opines that claimant has sustained an 18 percent body as a whole functional impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 4, p. 40)  With respect to work restrictions, Dr. Samuelson’s defers to a functional capacity evaluation (FCE) which was performed on claimant on October 26, 2004.  


The FCE indicated:    

Rob demonstrates the ability to lift and carry 70 pounds on an occasional basis and 35 pounds on a frequent basis when performed near waist level and below.  He has greater restrictions for lifting to shoulder level and above.  These will be outlined below.  Please see the enclosed Functional Capacities Form for a summary of his current capabilities.  Based on these findings, Rob is safe to perform work activities within the MEDIUM – HEAVY physical demand level with some further restrictions within this level.  

Based on test results, Rob would benefit from the following restrictions within the MEDIUM – HEAVY physical demand level:  

1. Lifting of objects to shoulder level should be restricted to 30 pounds on an occasional basis and 15 pounds on a frequent basis. 

2. Overhead lifting should be restricted to an occasional basis with 20 pounds or less. 

3. No prolonged or repetitive overhead work secondary to cervical dysfunction.

Rob also displays some mild limitations in his grip strength on the right as compared to the left.  He displays a maximum grip of 90 pounds on the right as compared to 115 pounds on the left.  This may create occasional difficulty for activities that require heavy grasping.  I would not expect this to be a significant restriction for him with most activities.  

(Ex. 9, p. 1)


Claimant has incurred $40,201.75 in medical expenses causally related to his work injury.  The defendant insurance carrier has paid $5,183.40 of those expenses.  Claimant’s health insurance carrier has paid $11,284.76 in expenses, $14,421.15 have been adjusted and claimant has paid $2,619.96 leaving a balance of $6,692.48.  


On November 15, 2004, defendants paid claimant $11,377.20 representing 30 weeks of permanent partial disability at the rate of $379.24 per week.  


Claimant continues to work for Den Hartog Industries, Inc. and is currently earning $1.00 per hour more than he earned before he was injured.  Claimant has not looked for work outside of Den Hartog Industries, Inc. but does not know whether his job there is secure.  

On January 14, 2004, Dr. Samuelson also diagnosed rotator cuff tendonitis with an impingement syndrome in claimant’s right shoulder.  

REASONING AND CONCLUSIONS OF LAW


The first issue in this case is whether claimant is entitled to healing period benefits for the time frame from October 1, 2003 through December 14, 2003. 


The record shows that during this time frame claimant was off of work because of his neck surgery and the employer had no work within his restrictions.  Claimant is entitled to healing period benefits for this time frame.  


The next issue is the nature and extent of claimant’s entitlement to permanent partial disability benefits.  


The injury in this case affects the body as a whole so this case must be considered industrial pursuant to Iowa Code section 85.34(2)(u).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is working full time earning approximately $1.00 per hour more than he earned at the time of his injury.  He does, however, have restrictions and permanent impairment.  Claimant has not searched for work outside of his job with Den Hartog Industries, Inc.  It is reasonable to conclude that the restrictions claimant has affect his ability to engage in the heaviest labor that he had previously performed.  This represents a loss of access to the labor market claimant previously competed in.  Given his educational history and IQ, it is unlikely that he is a candidate for retraining for any lighter occupations.  Based upon this record, it is concluded that claimant has sustained a 50 percent industrial loss entitling him to 250 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  

The next issue is the commencement date for permanent partial disability benefits.  It is concluded that claimant’s healing period ended December 14, 2003 so the commencement date is December 15, 2003.  

The next issue is whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

The medical expenses incurred by claimant were for treatment causally connected to claimant’s work injury and the fees charged were fair and reasonable.  Claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

The next issue is whether claimant is entitled to an independent medical examination pursuant to Iowa Code section 85.39.  There is no indication that claimant sought an independent medical examination prior to the hearing.  There are no charges submitted, therefore, claimant is not entitled to payment.  

The next issue is whether claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27, specifically, claimant wishes to continue to see Dr. Samuelson.  Dr. Samuelson has been claimant’s treating physician and has provided reasonable and necessary treatment that has been beneficial to claimant.  Defendants shall provide treatment with Dr. Samuelson.  

The last issue is whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

On November 15, 2004, defendants paid claimant 30 weeks of compensation for permanent partial disability.  (Ex. 24)  Defendants have never explained why there has been a delay and unreasonable failure to investigate this claim.  Defendants did not pay claimant his healing period benefits when it was due.  The behavior of the defendants in this case warrants the imposition of the maximum allowable penalty pursuant to Iowa Code section 86.13.  The total weekly compensation due under this decision is $98,873.18.  Therefore, a penalty of $49,000.00 is imposed.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendants shall pay claimant ten point seven one four (10.714) weeks of healing period benefits at the weekly rate of three hundred seventy-nine and 24/100 dollars ($379.24) for the period from October 1, 2003 through December 14, 2003. 


That defendants shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing December 15, 2003 at the weekly rate of three hundred seventy-nine and 24/100 dollars ($379.24).  


That accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.  


That defendants shall receive credit for thirty (30) weeks of permanent partial disability benefits paid at the weekly rate of three hundred seventy-nine and 24/10 dollars ($379.24).  


That defendants shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27. 


That defendants shall provide and pay for medical treatment with Dr. Samuelson.  


That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33 in the amount of two hundred seventy-five and 22/100 dollars ($275.22), specifically seventy-five and 22/100 dollars ($75.22) for filing fees and service costs and two hundred ($200.00) for two reports from Dr. Samuelson.  

Signed and filed this ____10th_____ day of December, 2004.

   ________________________







        RON POHLMAN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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Mr. Dennis J. Mahr

Attorney at Law

334 Commerce Bldg. Box B8
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