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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RUSTY TSCHANTZ,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                    File No. 1283340

MCCLEERY CUMMINGS, CO.,
  :



  :                 A R B I T R A T I O N 


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

WAUSAU INSURANCE CO.,
  :



  :


Insurance Carrier,
  :         Head Note Nos.:  1402.3, 1402.4,


Defendants.
  :                 1402.5, 3001, 4000.2

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Rusty Tschantz, has filed a petition in arbitration and seeks workers’ compensation benefits from McCleery Cummings Company, employer, and Wausau Insurance Company, insurance carrier defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, on January 13, 2003, in Oskaloosa, Iowa.  The record in the case consists of claimant’s exhibits 1-19, defendants’ exhibits 25-27; as well as the testimony of the claimant, Donna Rugg, John Whalen, Steven Eagle, Denise Tschantz, Cynthia Redlinger, and Jerry Westermaark.

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on January 7, 2000;

2. Whether the injury was the cause of any disability;

3. The extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);

4. The commencement date for payment of permanent partial disability benefits;

5. The claimant’s gross weekly wage and weekly rate of compensation;

6. Whether the claimant gave timely notice pursuant to Iowa Code section 85.23;

7. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27;

8. Whether the defendants are entitled to credit for benefits paid and medical expenses paid; and

9. Whether the claimant is entitled to payment penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

Claimant at the time of the hearing was 46 years old.  He lives in Washington, Iowa.  He has a high school education.  He is married and has two children living at home:  Trevor born October 4, 1982, and Elizabeth born February 12, 1987. 

His first job was at Northrup King where he drove a forklift, bagged seed corn, and monitored the mixing of seed corn and chemicals from 1974-1975.  (Exhibit 18-5)  The lifting requirements for this job ranged from 50-70 pounds.  After this job claimant went to work for McCleery Cummings Co. (MCC) in 1975 as a truck driver.  (Ex. 18-5)  Claimant’s preemployment physical was good.  No problems were noted.  (Ex. 14-1)  He drove truck for MCC until 1977 when he became a pressroom operator.  (Ex. 18-5)  He still works as a pressroom operator.  The claimant had his own roofing business in 1995-1996.  (Ex. 18-5)

Claimant began experiencing pain in his right shoulder in December 1996 and first sought treatment on April 7, 1997, from Michael Durkee, M.D.  Dr. Durkee’s diagnosis was impingement type symptoms.  (Ex. 1-1)  Claimant had full range of motion, and x-rays revealed calcification over the front part of the shoulder.  (Ex. 1-1)  Claimant continued to work with symptoms. 

On February 10, 2000, he saw David Nacos, M.D., for his right shoulder pain.  Dr. Nacos diagnosed right rotator cuff tendonitis and noted positive impingement signs.  (Ex. 1-2)  Dr. Nacos felt that arthroscopic decompression was appropriate.  (Ex. 1-3)  Edward Lash, M.D., performed surgery on April 7, 2000, and afterward gave claimant restrictions of no overhead reaching and no repetitive work involving the right shoulder.  (Ex. 1-4) 

Claimant was off work after the surgery until July 7, 2000.  (Ex. 1-5)  Dr. Lash recorded in his notes that the injury was work related.  (Ex. 1-8)  Claimant was released for full duty on July 31, 2000.  (Ex. 1-8)  Nonetheless, the defendants denied liability and claimant applied for long-term disability to provide income for his time off.  (Ex. 1-9)  On the long-term disability application the claimant indicated that the problem developed over a 2-3 year period.  (Ex. 1-9)  Dr. Lash explained in a letter to the insurance claim examiner dated August 14, 2000, that the injury was work related and that the presence of a history of rotator cuff tendonitis is consistent with development of a rotator cuff tear.  (Ex. 1-12)

In response to further questioning by the claim examiner, Dr. Lash indicated specifically that the work contributed to the problem but also noted that recreation activities also contributed to the problem.  (Ex. 1-14) 

On July 5, 2002, the defense counsel first asked Dr. Lash for a rating of the permanent impairment for the claimant.  (Ex. 1-15)  Dr. Lash opined that the claimant had a four percent permanent impairment of the extremity and two percent of the whole person.  (Ex. 1-16) 

On September 18, 2001, the claimant saw Keith W. Riggins, M.D., for an independent medical examination (IME).  Dr. Riggins diagnosed “status post debridement labral tear and repair rotator cuff tear right shoulder.”  (Ex. 6-3)  Dr. Riggins concluded that claimant reached maximum medical improvement on September 7, 2000; recommended that claimant not engage in activities that require repetitive utilization of right upper extremity for extension forward greater than 80 degrees or overhead.  Further, he recommended maximum lifting above the waist of 20 pounds.  (Ex. 6-4)

On October 21, 2002, claimant was evaluated by Robert J. Chesser, M.D.  Dr. Chesser opined that the claimant had sustained a 4 percent permanent impairment to the upper extremity and recommended restrictions on lifting if reaching out in front of 10-15 pounds.  (Ex. 7-2)  Dr. Chesser also noted that the claimant had a decreased right triceps reflex .  (Ex. 7-2) 

Claimant had a vocational evaluation performed by Barbara Laughlin on November 11, 2002.  Ms. Laughlin concluded that the claimant had suffered a 50-60 loss of earning capacity if he were to seek jobs outside of his employment with MCC.  (Ex. 9-6) 

Claimant’s coworkers and supervisor describe the claimant as hard working and not a complainer.  Claimant remained on the same job performing the same work and using the same press (the Ryobi 500) after his injury and return following surgery.  A coworker did provide the claimant with a box to stand on to help the claimant avoid overhead reaching.  This job was videotaped and is depicted in exhibit 19.  It is found that the Ryobi 500 job is highly repetitive in nature.  It is also found that the Ryobi 500 job requires reaching with the right hand and shoulder to perform wiping and other functions.  It is found that the claimant’s work was the cause of his right shoulder injury on April 7, 2000.

On December 15, 2000, the claim examiner sent the claimant a letter offering to settle the claim for five percent or $9,209.75, which she described as the usual amount for this type of surgery, even though the defendants did not believe the injury was caused by the employment.  (Ex. 13-1)  On January 24, 2001, claimant’s counsel demanded that defendants pay 25 weeks of permanent partial disability with 10 percent interest back to July 31.  (Ex. 13-4)  Subsequent correspondence indicated that the claimant was offered up to 37.5 weeks from the defendants and the defendants offered to consider payment of other bills as well, but when these bills were provided no payments were made. 

Defendants eventually began making payments on the claim beginning July 2, 2002, and have now paid healing period from April 7, 2000 through July 31, 2000, in the amount of $7,359.35 plus interest of $1,897.34; permanent partial disability of 15 percent plus interest and medical payments to Healthcare Recoveries $9,267.19; Corvel Corporation $575.45; Pam Hazell Physical Therapy $280.00; Family Practice of Washington $48.00; and $300 for an IME.

Defendants contend the appropriate gross weekly wage is $689.89 using the hours worked from September 23, 1999 through January 6, 2000, (769.60) times the claimant’s hourly wage of $14.53.  Using this wage and married with three exemptions the defendants contend the rate is $436.19.  (Ex. 27)

Claimant uses the 13 weeks from October 14, 1999 through January 6, 2000, to arrive at an average wage of $713.76 and uses married with four exemptions to determine a rate of $456.87.  The evidence and testimony in the record indicates that the claimant had two children living at home and claimed as dependents on his tax returns. 

Apparently the difference between claimant’s and defendants’ calculation is the number of weeks that are considered.  Defendants, without explanation, go back 16 weeks – no weeks are excluded as unrepresentative – and claimant goes back 13.

Claimant is still employed as a press operator but has been moved to operate a newer press, which is less strenuous for his shoulder.  The timing of the move (2-3 months after filing this case) to this press causes the claimant to suspect that the move was made as an accommodation, but the defendant employer denies that accommodation was the motive for the move.  The testimony supports that the claimant was an excellent operator of the Ryobi 500 and that some employees have difficulty learning this machine.  However, it cannot be concluded that the claimant was moved as an accommodation. 

Claimant attempted a self-employment job painting a house in 2001 but had to have help finishing the job because of his right shoulder.  Claimant has discontinued playing pool and golfing but does fish occasionally.  He does not do home remodeling projects because of the shoulder.

REASONING AND CONCLUSIONS OF LAW

The first issue in the case is whether the claimant sustained an injury arising out of and in the course of employment on January 7, 2000.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)(e).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place, and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

The record clearly supports the conclusion that the claimant sustained a cumulative injury to his right upper extremity as a result of the press operator work on the Ryobi 500 machine.  There is no contrary evidence in the record.  Claimant’s outside activities were of a limited nature and cannot serve as the cause of claimant’s injury.

Having concluded that the claimant has established an injury arising out of and in the course of employment the next issue is whether the claimant gave timely notice pursuant to Iowa Code section 85.23.

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information, which makes the employer aware that the injury occurred, and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

The injury in this case was cumulative.  The symptoms that caused the claimant to seek medical treatment in 1997 were not surgical at that time.  By 2000 the claimant’s condition had so deteriorated that he needed surgery to repair a rotator cuff tear.  There is no argument from defendants that the claimant did not notify them in 2000 of the need for the surgery, or the claimant’s belief that the injury was caused by the work.  The defendants’ have failed to prove their affirmative notice defense.

The next issue in this case is whether the injury was the cause of any disability.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell, 241 N.W.2d 904; Musselman, 261 Iowa 352, 154 N.W.2d 128.  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place, and circumstances of the injury.  Sheerin, 380 N.W.2d 415; McClure, 188 N.W.2d 283.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

There is no medical evidence contradicting the opinion of the treating physician that the claimant’s problems were caused by his work.  Claimant sustained an injury to his right shoulder resulting in permanent impairment and thus has sustained permanent disability to the body as a whole, which must be evaluated industrially.

The next issue in the case is the extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant still has symptoms and has a four percent permanent impairment.  Although the treating physician imposed no restrictions, the continuing problems with pain support the conclusion that claimant would benefit from avoiding moderate to heavy lifting with his right upper extremity.

Even so, the claimant has maintained his employment without loss of overtime or promotion.  While he may not fair as well if he were to leave this employment due to layoff, there is no evidence that such a layoff is imminent. 

Given these, and considering all factors of industrial disability, it is concluded that the claimant has sustained a 15 percent industrial disability entitling him to 75 weeks of permanent partial disability benefits. 

The next issue in the case is the commencement date for payment of permanent partial disability benefits.

Claimant contends the date for commencement is August 1, 2000, the date the claimant actually returned to work.  Defendants have provided no information as to the date they believe is correct or argument as to why the return to work date is not the correct commencement date. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

August 1, 2000, is found to be the commencement date for payment of permanent partial disability benefits pursuant to Iowa Code section 85.34(1).

The next issue in the case is the claimant’s gross weekly wage and weekly rate of compensation.

The claimant’s calculation is based upon the statutory scheme for calculation of rate.  Defendants do not explain what the basis is for their calculation.  Claimant’s calculation results in a weekly wage that is representative of the claimant’s earnings and is accepted.  The children were claimed as dependents on the claimant’s tax return, which is presumptive evidence of their dependency.  The rate is found to be $456.87.

The next issues in the case is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27, and whether the defendants are entitled to credit for benefits paid and medical expenses paid.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services, and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

Some of claimant’s medical expenses have been paid by defendants, but others remain unpaid.  The claimant has prevailed on the causation/liability argument and is entitled to payment for all of his claimed medical expenses as set out in the attachment to the hearing report.  Defendants are entitled to credit for those medical expenses that they have paid. 

The last issue in the case is whether the claimant is entitled to payment penalties pursuant to Iowa Code section 86.13.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

From the first time the opinion of the treating physician was sought in this case by the defendants on the issue of causation that opinion has been that the injury was work related.  Defendants believed that claimant had significant outside employment activities that may have caused his injury but never investigated the extent of those activities as far as can be determined from this record, nor did they provide evidence of those activities to the treating physician to obtain an opinion.

Defendants simply chose not to believe the treating physician.  They may do so but the mere belief that the treating physician is wrong does not make a claim fairly debatable.

The claimant is entitled to a 50 percent penalty on all weekly benefits pursuant to Iowa Code section 86.13.

ORDER 

THEREFORE, IT IS ORDERED:

That defendants McCleery Cummings Co. and Wausau Insurance Company shall pay claimant seventy five (75) weeks of permanent partial disability benefits at the weekly rate of four hundred fifty six and 87/100 dollars ($456.87) commencing August 1, 2000.

That defendants shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27.

That defendants shall receive credit for benefits and medical expenses previously paid if applicable.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

That defendants shall pay a fifty (50) percent penalty on all weekly benefits pursuant to Iowa Code section 86.13.

Costs are taxed to the defendants. 

Signed and filed this _____28th______ day of February, 2003.

   ________________________







      RON POHLMAN
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