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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ANGELO BROWN FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:          File No. 1303208



:

vs.

:



:       A R B I T R A T I O N  

HEARTLAND EXPRESS,
:



:           D E C I S I O N


Employer,
:


Self-Insured,
: 


Defendant.
:         Head Note No.:  1403.30, 1601, 1803

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Angelo Brown, has filed a petition in arbitration and he seeks workers’ compensation benefits from self-insured defendant employer, Heartland Express on account of an injury of October 16, 2000, which arose out of and in the course of his employment.  The case was heard before the undersigned on June 4, 2002, at Des Moines, Iowa.  The evidence in this case consists of the testimony of claimant, Gerald Suther, claimant’s exhibits 1-11, and defendant’s exhibits A-N.  The case was considered fully submitted at the close of the hearing.  Both parties filed excellent post hearing briefs.

ISSUES

The parties presented the following issues for resolution:

1. The nature and extent of claimant’s entitlement to permanent partial disability benefits;

2. The claimant’s proper weekly rate of weekly workers’ compensation benefits;

3. Whether claimant’s entitlement to benefits is barred by the intoxication defense pursuant to Iowa Code section 85.16; and

4. Whether claimant is entitled to payment of an independent medical examination pursuant to Iowa Code section 85.39.

Defendants in their brief reiterate their objection to some of the claimant’s exhibits.  Those objections were ruled on at the time of the hearing on the record and are not going to be readdressed here.  The evidence is as stated above as was admitted at the time of the hearing.  

FINDINGS OF FACT

The undersigned having heard and considered all of the evidence received at the hearing makes the following findings of fact:

Claimant, Angelo Brown, worked as a long-haul truck driver for defendant employer, Heartland Express, when on October 16, 2000, he was involved in an accident when he fell asleep at the wheel of the semi-tractor trailer he was driving.  Exhibit J shows a picture of the accident scene and it appears that the claimant’s truck was driven off of the right side of the highway striking a bridge guardrail and tipping over and landing in a creek.  As a result of the accident a number of issues have been raised by the parties, including whether the affirmative defense of intoxication of the claimant can be used to bar claimant from receiving benefits.  Additionally, the parties dispute the extent of claimant’s entitlement to permanent partial disability benefits and the nature of this injury as well as the proper rate for claimant.  

The affirmative defense of intoxication must be proven by the defendants by a preponderance of the evidence.  They must prove that the claimant was not only intoxicated at the time of the injury but that such intoxication was a substantial factor in causing his injury.  The defendants here do not argue that the claimant was intoxicated at the time of the accident, they argue instead that the claimant had sometime prior to the accident used illegal drugs in the form of cocaine and that as a result of using the cocaine the claimant was “crashing” and became so tired that he fell asleep at the wheel causing the truck accident.  The accident occurred at approximately 7:20 a.m. on a Monday morning in Michigan.  The claimant had left his home in Birmingham, Alabama early in the afternoon of the previous day.  The claimant was treated in an emergency room where allegedly urine testing was done on the claimant.  There is no dispute in this record that no blood test was ever done of the claimant.  

Claimant alleges that the defendants have failed to meet their burden for a number of reasons.  Primarily claimant points out that the accident was investigated by Michigan Law Enforcement and no drug or alcohol charges have ever been filed against the claimant.  (Exhibit 1; Ex. 2)  Claimant credibly points out that there is no evidence of erratic behavior on the part of claimant prior to him falling asleep at the wheel.  The accident report summarizes eyewitness observations and there are no indications of any erratic driving before this accident.  Claimant has no history of any drug use or alcohol abuse.  The pre-employment DOT physical has documented that the claimant was free of any illegal substances in his body.  

At hearing claimant alleged that the only urine sample he provided to the hospital treatment workers at the time of his treatment was flushed down a stool.  Additionally, claimant relies on the expert medical opinion offered of Dorryl Buck, Jr., M.D., the director of pathology at St. Luke’s Hospital, and a certified medical review officer under the federal drug free workplace act, who has concluded that a urine sample is of dubious value for determining whether physical impairment from those substances has occurred.  Urine is not as accurate as blood testing.  (Ex. 8, pages 1, 8)  Allegedly the sample that was taken of claimant’s urine was sent by the hospital to a lab where a different result was determined after urinalysis.  That is no amphetamines were found.  Claimant alleges this raises the question of whether the urine tested at one of the other laboratories was that of himself.  (Ex. 8, p. 2; Ex. 8, p. 8)  

Primarily, and persuasively, claimant argues that even if we assume that the urine was a valid sample it is impossible to determine that at the time of the accident whether the claimant was impaired or not based on the later urinalysis.  (Ex. 8, p. 2; Ex. 8, p. 8)  

Defendants of course rely on the expert opinion of their witness, a William J. George, P.h.D., who admitted in his deposition that urine test is not the standard to identify the state of intoxication.  (Ex. L, p. 77)  He also admitted that a blood test is clearly better than a urine test.  (Ex. L, p. 77)  Dr. George also admitted that there is no way to analyze levels in urine that would allow anyone to equate a level with a particular degree of impairment.  (Ex. L, p. 77)  Dr. George is unable to express any opinion about any specific degree of impairment that claimant may have had.  

There is nothing in the Community Health Center physical examination records which indicate drug usage.  The claimant’s pupils were not dilated.  Records due indicate that claimant just fell asleep at the wheel.  The records also indicate a possibility that legal medications, including cold medications, could have caused the claimant’s drowsiness.  

The claimant does persuasively point out that Dr. George has testified in other cases and that the court of appeals of this state has found, Dr. George has offered opinions about human behavior beyond his expertise and that his opinion was therefore entitled to no greater weight than that of a layperson.  

Defendant has failed to meet its burden of proving that at the time of the accident claimant was intoxicated.  What defendant has garnered is merely speculation.  The expert opinion of Dr. George is no greater than that of Dr. Buck, and even if Dr. Buck’s opinion is not considered Dr. George’s opinion cannot substantiate any degree of any impairment of the claimant based on a urinalysis after the time of the accident.  Having considered all of the medical evidence it is found that the defendant has failed to prove their affirmative defense of intoxication.  

The claimant and defendant also dispute the nature and extent of claimant’s entitlement to permanent partial disability benefits.  Claimant alleges he sustained an injury to his body as a whole where as defendant alleges that claimant’s injury is limited to a schedule member specifically to his knee.  

Claimant was treated primarily by Shane Buggay, M.D., an orthopedic surgeon, located in the Alabama area.  (Ex. 4)  Dr. Buggay’s treatment included treatment for claimant’s left knee pain as well as his fracture of the fibula.  Ultimately Dr. Buggay performed surgery on claimant’s left knee in an attempt to relieve his symptoms.  (Ex. 4)  As a result of the conservative treatment as well as the more extensive surgical treatment offered by Dr. Buggay.  Dr. Buggay came to the conclusion on April 18, 2001, that after a functional capacity evaluation, that the claimant had pursuant to the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, a 30 percent impairment to his left lower extremity.  (Ex. 4, p. 6)  There is nothing in Dr. Buggay’s opinion that indicates that claimant’s injury extends beyond his leg into his body as a whole.  The mere fact that Dr. Buggay can interpret or convert a scheduled member impairment rating to a body as a whole impairment rating does not establish an injury to the body as a whole.  

Additionally, the claimant has undergone an independent medical examination performed by Farid Manshadi, M.D., who examined claimant on a one-time basis on August 10, 2001.  Arguably the only opinion that supports that claimant has an injury to his body as a whole is that of Dr. Manshadi.  Dr. Manshadi has determined that claimant sustained a 41 percent impairment to his left lower extremity which he converted to an 18 percent impairment to his body as a whole.  There is nothing persuasive in Dr. Manshadi’s impairment raring or independent medical examination that convinces the undersigned that claimant has sustained anything other than a scheduled member injury.  The fact that claimant limps or has an altered gait does not mean he sustained an injury to his body as a whole.  Thus, it is determined that the greater weight of the evidence supports a conclusion that claimant’s injury is limited to his left leg.  No other impairment ratings are offered for this claimant.

Claimant continues to work in the trucking industry although not for defendant employer.  There is nothing that indicates that the claimant is unable to drive a truck, notwithstanding his testimony to the contrary. 

Additionally, the parties dispute how claimant’s rate should be calculated.  Defendant has set out their rate calculation by taking what they called a representative sample of three other drivers.  They calculated the rate of those three other drivers and determined that that was the proper rate for claimant.  As claimant points out defendant’s representative, Gerald Suther, admitted on cross-examination that the defendant employer employed thousands and that at least 2500 drivers were paid at the same rate as Mr. Brown.  The undersigned is unable to conclude that defendant using three drivers is a representative sample.  Here the better way to calculate claimant’s rate and pursuant to the statute is to take the total number of weeks the claimant was employed by defendant employer and take the average wage for those number of weeks that he was employed.  Defendant’s payroll recaps reflect 5 paychecks paid to claimant.  (Ex. 9, p. 2-6)  Four of these are clearly weekly checks which were used by claimant in his calculation of the rate.  Claimant argues that the inclusion of the fifth check which was issued after claimant’s work-related injury represents only 4 days of work.  Claimant argues that this is a short or non-representative week and should not be included.  Claimant’s argument is persuasive here, it is clear that claimant worked a total of 4 full weeks for defendant employer and during those 4 full weeks his wages totaled $3,656.25.  That yields an average weekly wage of $914.06.  Using the appropriate rate manual in effect on the date of the injury for a single person entitled to one exemption claimant’s correct rate is $508.72 per week.

Clearly the most “representative” indication of what claimant’s wages are the actual wages earned by claimant, not three other unrelated employees.  

Lastly, claimant seeks payment of an independent medical examination performed by Dr. Manshadi.  There is absolutely no indication as to why claimant is not entitled to the same.  Dr. Manshadi’s opinion was authored well after the opinion of Dr. Buggay whose opinion was authored on April 18, 2001.  Dr. Manshadi’s opinion was authored in August of 2001.  Dr. Manshadi’s opinion was offered after that of an employer authorized physician and retained physician.  Thus, claimant is entitled to payment for Dr. Manshadi’s independent medical examination in the sum of $750.  (Ex. 7, p. 5)

CONCLUSIONS OF LAW

The first issue to be determined is the nature and extent of claimant’s entitlement to permanent partial disability benefits.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
Here the medical evidence establishes that the claimant has sustained a scheduled member injury to his leg.  Notwithstanding claimant’s testimony to the contrary it is found that claimant’s injury does not extend into his body as a whole.  Additionally, the greater weight of the evidence supports an impairment rating issued by Dr. Buggay.  Dr. Buggay was claimant’s treating physician most familiar with his care and treatment as well as the surgical treatment he himself provided for claimant.  Having reviewed all of the evidence it is found that claimant has sustained a 30 percent impairment to his left leg.  Pursuant to Iowa Code section 85.34(2)(o) a 100 percent loss of use of a leg results in weekly workers’ compensation benefits for 220 weeks.  Because claimant has lost 30 percent of use of his leg pursuant to the persuasive opinion of Dr. Buggay he is entitled to 66 weeks of permanent partial disability benefits at the correct rate of $508.72. 

The next issue to be determined claimant’s proper weekly workers’ compensation benefits rate.  Claimant was not employed by defendant employer for 13 weeks, thus, his rate is properly calculated pursuant to Iowa Code section 85.36(7).  Iowa Code section 85.36(7) provides:

In the case of an employee who has been in the employ of the employer less than thirteen calendar weeks immediately preceding the injury, the employee's weekly earnings shall be computed under subsection 6, taking the earnings, not including over-time or premium pay, for such purpose to be the amount the employee would have earned had the employee been so employed by the employer the full thirteen calendar weeks immediately preceding the injury and had worked, when work was available to other employees in a similar occupation.  If the earnings of other employees cannot be determined, the employee’s weekly earnings shall be the average computed for the number of weeks the employee has been in the employ of the employer.

(Iowa Code section 85.36(7))

Of the five total paychecks that claimant received from defendant employer only four represented clear full weeks.  The fifth check, even given to claimant after his work-related injury, represents a short week and is excluded from the calculation of claimant's rate as non-representative.  Defendant’s argument that 3 other unrelated drivers out of their 2500 drivers illustrates a more representative weight is rejected.  Here, claimant’s average weekly wage was calculated correctly pursuant to the total of 4 weekly checks issued to claimant in the amount of $3,656.25 divided by 4 to come up with the correct wage of $914.06 per week.  Pursuant to the correct manual claimant’s proper weekly workers’ compensation rate is $508.72 per week.

Claimant seeks payment for an independent medical examination in the sum of $750 performed by Dr. Manshadi.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980)

Defendant employer clearly admits that claimant did sustain an injury arising out of and in the course of his employment.  Additionally, defendant employer’s company retained physician, Dr. Buggay provided an impairment rating in April of 2001 which the claimant believed to be too low.  Thereafter he sought Dr. Manshadi’s opinion he is entitled to reimbursement of the same.  

Lastly, defendant alleges that they have an affirmative defense pursuant to Iowa Code section 85.16(2).

Iowa Code section 85.16 provides that:

No compensation under this chapter shall be allowed for an injury caused:

By the employee’s willful intent to injure the employee’s self or to willfully injure another.

By the employee’s intoxication, which did not arising out of and in the course of employment but which was due to the effects of alcohol or another narcotic, depressant, stimulant, hallucinogenic, or hypnotic drug not prescribed by an authorized medical practitioner, if the intoxication was a substantial factor in causing the injury.

By the willful act of a third party directed against the employee for reasons personal to such employee.

(Iowa Code section 85.16(2))
To be successful in such a defense, defendant has the burden to prove by a preponderance of the evidence that claimant was intoxicated at the time of the injury and that such intoxication was a substantial factor in causing the injury.  Reddick v. Grand Union Tea Co., 230 Iowa 108, 115, 296 N.W. 800, 803 (1941).  The intoxication defense requires a showing not only that the claimant was intoxicated at the time of the injury, but also that the intoxication was a substantial factor in bringing about the injury.  A substantial factor is equivalent to the concept of proximate cause.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  Intoxication must be shown not just to be a possible factor, but a probable substantial factor.  Stull v. Truesdale Coop Elevator Co, File No. 780309 (App. December 14, 1987).  A factor is substantial when it is material in producing a result.  A factor may be substantial without being either exclusively or predominantly the determinate result, however.  See Jones v. City of Des Moines, 355 N.W.2d 49 (Iowa 1984).  Intoxication is not defined by the workers’ compensation statute or by case law.  Lawyer and Higgs, Iowa Workers Compensation Law and Practice, 3rd Edition, sec. 7-3, page 63.  The weight and credit to be given evidence of results of clinical tests for intoxication is for the trier of fact.  Rigby v. Eastman, 217 N.W.2d 604 (1974). 

Defendant has failed to prove that the affirmative defense of intoxication is applicable in this case.  The undersigned fails to be persuaded by the differing urinalysis tests or the mere fact that urinalysis itself is an appropriate test to determine whether the claimant was suffering from a crashing effect from cocaine use.  Additionally, the claimant’s credible testimony was that no urine sample was ever taken from him and the only urine sample he was aware of being taken he saw being flushed down the toilet.  Defendant has failed to establish that the intoxication defense allows them to pay no benefits. 

ORDER

THEREFORE, IT IS ORDERED:

That defendant pay claimant sixty-six (66) weeks of permanent partial disability benefits commencing on the stipulated date of February 24, 2001, at the proper rate of five hundred eight and 72/100 dollars ($508.72) per week.

That defendant be given credit for benefits previously paid and pay accrued benefits in a lump sum.  

That defendant pay the costs of this action.

That defendant file subsequent reports of injury as required by the agency.

That defendant pay interest on the award as governed by Iowa Code section 85.30.

Signed and filed this _____27th______ day of September, 2002.

   ________________________







   TERESA K. HILLARY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Robert R. Rush

Attorney at Law

PO Box 637

Cedar Rapids, IA 52406

Mr. Stephen W. Spencer

Attorney at Law

PO Box 9130

Des Moines, IA 50306

