MCGINITY V. VOGEL PAINT & WAX CO., INC.

Page 4

before the iowa WORKERS’ compensation commissioner

________________________________________________________________



  :

STEVE MCGINITY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1166463

VOGEL PAINT & WAX CO., INC.,
  :



  :          A P P E A L


Employer,
  :



  :        D E C I S I O N

and

  :



  :

CRUM & FORSTER INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed on appeal.  Those portions of the decision of the deputy filed May 25, 1999, that relate to issues properly raised on intra-agency appeal are affirmed and are adopted as the final agency action in this case with the following additional analysis:

Prior to the hearing held April 22, 1999, claimant was paid no weekly benefits.  (Hearing report and order approving same signed April 22, 1999.)  Defendants presented no direct evidence why no permanent partial disability had been paid.  Claimant sustained his injury on April 4, 1996.  On November 4, 1997, Dr. Dhuna determined claimant was at maximum medical improvement and offered permanent restrictions.  (Cl. Ex. 7, p. 42)

Dr. Riggins evaluated claimant in an independent medical examination on January 27, 1998.  Dr. Riggins noted less grip strength of the left than on the right but he was unable to identify organic conditions which would impose restrictions on the claimant’s activities and was unable to identify ratable impairment.  (Def. Ex. A, pp. 6, 8)

On October 2, 1998, Dr. Hendricks rated claimant’s impairment at ten percent of the left upper extremity.  (Cl. Ex. 2, p. 10)  When Dr. Hendricks was deposed it was his opinion that claimant had sustained an injury to the left elbow which was “a bona fide lateral epicondylitis.”  (Cl. Ex. 3, p. 28)

On March 29, 1999, Dr. Pence rated claimant’s impairment as ten percent of the left upper extremity based on grip strength deficit.  He found a difference in grip strength between the right and left similar to DR. Riggins’ findings.  (Cl. Ex. 4, p. 30)


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Defendants correctly point out on appeal that claimant’s complaints varied over the course of his treatment.  Claimant was injured on April 4, 1996.  There may have been some initial uncertainty about claimant’s condition.  Defendants’ chosen doctor (Dr. Kendricks) opined in October 1998 that claimant had a work-related injury and that he had a ten percent impairment rating.  That opinion was based on a loss of grip strength which Dr. Riggins had earlier also found.  Dr. Kendricks’ rating is consistent with a later rating by Dr. Pence.  Defendants offered no evidence why claimant’s permanent partial disability benefits were not commenced in light of these facts.  On this record it cannot be said that claimant’s claim was fairly debatable after Dr. Kendricks had expressed his opinion.  Defendants clearly had time to investigate the claim and commence benefits following Dr. Kendricks’ October 1998 opinion.  

Claimant is entitled to penalty benefits.  Defendants paid no permanent partial disability benefits.  Claimant is entitled to penalty benefits of 50 percent.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this ______ day of February, 2000.









____________________________
                               CLAIR R. CRAMER
                            CHIEF DEPUTY WORKERS’ 
                          COMPENSATION COMMISSIONER
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