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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MICHAEL CONKLIN,
  :



  :                           File No. 5026946


Claimant,
  :



  :                 MEMORANDUM  OF  DECISION

vs.

  :



  :                           ON  ALTERNATE

WAL-MART,
  :



  :                           MEDICAL  CARE


Employer,
  :


Defendant.
  :                       HEAD NOTE NO:  2701
______________________________________________________________________

A proceeding regarding claimant’s request for alternate medical care was held telephonically on December 7, 2009.  The record consisted of testimony from claimant and claimant’s exhibits A.  The defendant did not submit any exhibits.  No witness testified at the hearing.  The matter was deemed submitted based upon exhibit A and argument of counsel.

 The claimant has requested three medical procedures in his application for alternative care.  The claimant is requesting testing for the HLA B-27 antigen, x-rays of the lumbar spine, and treatment for depression.  The defendant agrees to provide x-rays.  The defendant has agreed to evaluate the claimant for depression.  The parties agreed that the only disputed issue remaining is whether the claimant is entitled to the testing for HLA B-27 antigen.  The defendant has denied that it should provide the testing recommended by Dr. Hughes.  The defendant asserts if the HLA B-27 antigen testing shows the claimant has ankloysing spondylitis, the condition would not be work related.

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds:
The claimant, Michael Conklin, filed an application for alternative care on November 23, 2009.  The defendant, Wal-Mart has admitted the claimant has a back injury.  The claimant filed a claim for workers’ compensation benefits on August 27, 2008, alleging a back and left leg injury.  The claimant filed a original notice, petition answer and order concerning an independent  medical examination on September 3, 2009. That petition was granted on September 28, 2009.  Dr. Thomas Hughes conducted an IME of the claimant and recommended HLA B-27 testing to determine if the claimant’s back problem was caused by ankloysing spondylitis.  (Exhibit A,  p. 6)

CONCLUSIONS OF LAW

The issue to be resolved is whether claimant is entitled to the alternate medical care he seeks, namely testing for the HLA B-27 antigen as recommended by Dr. Thomas Hughes.  
Iowa Code section 85.27(4) provides, in relevant part:
For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.
An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).
An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  
Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).
“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

In this case the claimant is requesting medical care to consider whether he has ankloysing spondylitis. It is reasonable medical treatment for a doctor to determine the cause of an impairment. Ruling in or out a cause of a claimant’s medical conditions is part of reasonable treatment. There was no evidence that the testing requested was unreasonable.  The evidence in the record is that the testing is reasonable to determine the cause(s) of the claimant’s impairment so that appropriate treatment may be provided.

THEREFORE, it is ordered:


That claimant’s petition for alternate medical care is granted and defendants shall provide testing for the HLA B-27antigen as recommended by Dr. Hughes.
Signed and filed this __7th ___ day of December, 2009.

   ________________________
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