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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PHILIP C. GIBBONS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 5001983

PIZZA HUT OF AMERICA,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

ZURICH INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    HEAD NOTE NOS.:  1806; 2402

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Philip Gibbons, has filed a petition in arbitration  and seeks workers’ compensation from Pizza Hut of America, employer.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on April 9, 2003, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 7; defense exhibits 8 through 12; as well as the testimony of the claimant.  There is considerable duplication between the claimant’s and defendants’ exhibits, 

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on April 30, 2000.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. The commencement date for any permanent partial disability benefits awarded.

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

Defendants assert an affirmative defense of compliance with Iowa Code section 85.26.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Philip Gibbons, graduated from high school in 1969.  He has some college, but no degree.  

The claimant has a long history of problems with the veins in his legs in the form of bilateral thrombophlebitis, dating back to childhood.  He has been treated by the Mayo Clinic and has undergone a vein‑stripping procedure.

The claimant worked as a restaurant manager for Pizza Hut off and on over a 20‑year period, beginning in 1980.  During that period he worked for Pizza Hut about eight years, the rest of the time with other restaurants in a managerial capacity.  About 1981, while working at Pizza Hut, the claimant had a problem with his legs that required a vein-stripping procedure.  The claimant has worn support hose for over 20 years.  During those years he has recurrences of lesions or ulcerations on his legs and feet.  He would experience swelling, cramping and pain in the calf of his leg. 

In the mid-1980s, the claimant was diagnosed with an unrelated blood disorder and has been on a prescription for Coumadin for several years. 

In the early 1990s, while managing a Pizza Hut restaurant in Grinnell, Iowa, the claimant had a full management team to assist him. 

The claimant began his last period of work for Pizza Hut in April of 1999, as the manager of the restaurant in Altoona, Iowa.  He testified that this job required his presence six days per week, or 60 to 70 hours per week.  Because much of the time he did not have an assistant manager, most of his time he spent at the restaurant he was standing.  He stated that he would elevate his feet three or four times per day during his breaks. 

In the summer of 1999 the claimant began to experience swelling, muscle cramps, ulcerations and pain in his left leg.  The claimant sought medical treatment from Philip McCune, M.D., in October of 1999.  (Exhibit 2, page14)  Dr. McCune noted that the claimant was working on his feet about 15 hours per day, and referred him to the Wound Care Center.   

There, the claimant was seen by Eric Goldenberg, D.P.M., a podiatrist who performed a debridement and a synthetic skin graft to treat the ulcerations.  (Ex. 3)  The claimant was also given special shoes to wear.  Dr. Goldenberg recommended on December 15, 1999, that the claimant should stay off his feet as much as possible and to elevate his legs to his heart level or above for 30 minutes, four to six times per day.  (Ex. 11, p. 5; Ex. 3, p. 62)  On January 15, 2000, Dr. Goldenberg gave the claimant another written work restriction recommending he not stand as much at work.  (Ex. 3, p. 63)  Dr. Goldenberg also prepared a letter on February 9, 2000, stating that the ulcerations and swelling of the claimant’s legs were from being on his feet too long, and stating that he should not stand more than 60 to 90 minutes per day.  (Ex. 3, p. 44)  All of these written restrictions by Dr. Goldenberg were given to the claimant’s supervisor, Kevin Barber.  However, the restrictions were not honored by the employer due to the nature of the employer’s business. 

The claimant asked Mr. Barber in December of 1999 to hire additional staff so the claimant could work fewer hours and be off his feet more.  Other than some temporary staff over the Christmas holidays, this request was not honored.  In April of 2000, an assistant manager was hired and this did offer some relief to the claimant in terms of spending less time on his feet. 

The claimant again spoke to Mr. Barber and to Jen Weber, the area supervisor, in February or March of 2000 and requested assignment to a different restaurant.  Beginning in May 2000, the claimant was assigned to inspect various Pizza Hut restaurants across Iowa, conduct audits, and do promotional follow-ups.  He held this job until June 2000 when several of the restaurants were sold.  From June through September, he performed the inspection job in Minnesota, but in September 2000, he was laid off by Pizza Hut. 

While working in Minnesota, the claimant suffered an unrelated hernia for which he had a surgical procedure and was off work for two weeks. 

Subsequent to working for Pizza Hut, the claimant worked for a time for Iowa Workforce Development as an unemployment insurance claims processor.  He now works for Citi Group as a customer service representative and earns over $13.00 per hour.  His duties allow him to sit down instead of standing and involve little physical activity. 

Dr. Goldenberg has stated that the claimant’s preexisting venous insufficiency was aggravated by his work activities, particularly standing for long periods of time.  Formerly the claimant was able to control the condition with compressive stockings, but now he suffers from swelling and ulcerations.  (Ex. 4, p. 65)  In February of 2001, Dr. Goldenberg rated the claimant’s permanent partial impairment as a result of his injury under the AMA Guides to the Evaluation of Permanent Impairment as a whole body impairment of 32 percent.  However, this was done after Dr. Goldenberg had moved to Florida and had not seen the claimant for about eight months.  

In March of 2002, Charles Mooney, M.D., conducted an evaluation of the claimant for the defendants.  The claimant testified that during this examination, Dr. Mooney did not have him walk and he did not order any tests.  Dr. Mooney agreed with Dr. Goldenberg’s conclusion that the claimant’s work aggravated his leg condition.  (Ex. 5, p. 70)  He concluded the claimant had a 6 percent impairment of his extremities prior to working for Pizza Hut, and a 25 percent impairment of the lower extremities when he left Pizza Hut.  This resulted in a 19 percent impairment of each leg, which converts to an 8 percent impairment of the whole body for each leg.  Under the combined values chart of the AMA Guides to the Evaluation of Permanent Impairment, he concluded that the claimant had suffered a 15 percent impairment of the body as a whole.  Dr. Mooney erroneously noted that the claimant’s condition was controlled by stockings.  (Ex. 5, p. 70; Ex. 10)  

Since leaving Pizza Hut, the claimant no longer has ulcerations, but he still experiences swelling in his legs, which is worse if he does not wear support stockings or if he is on his feet a lot.  If he walks more than 50 yards, he feels he needs to sit down and rest his legs due to pain. 

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the claimant has timely filed his petition for benefits pursuant to Iowa Code section 85.26.

An original proceeding for benefits must be commenced within two years from the date of the occurrence of the injury for which benefits are claimed or within three years from the date of the last payment of weekly compensation benefits if weekly compensation benefits have been paid under Iowa Code section 86.13.  Iowa Code section 85.26(1).  A proceeding in review-reopening must be commenced within three years from the date of the last payment of weekly benefits under either an award for payments or an agreement for settlement.  Iowa Code section 85.26(2).  The "discovery rule" may extend the time for filing a claim where weekly benefits have not yet been paid.  The rule does not extend the time for filing a claim where benefits have been paid.  Orr v. Lewis Cent. School Dist., 298 N.W.2d 256 (Iowa 1980).  Under the rule, the time during which a proceeding may be commenced does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of the condition.  The reasonableness of claimant's conduct is to be judged in light of the claimant's education and intelligence.  Claimant must know enough about the condition to realize that it is both serious and work connected.  Orr, 298 N.W.2d at 261; Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to timely commence an action under the limitations statute is an affirmative defense which defendants must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).

85.26  Limitation of actions -- who may maintain action.

1.  An original proceeding for benefits under this chapter or chapter 85A, 85B, or 86, shall not be maintained in any contested case unless the proceeding is commenced within two years from the date of the occurrence of the injury for which benefits are claimed or, if weekly compensation benefits are paid under section 86.13, within three years from the date of the last payment of weekly compensation benefits. 

2.  An award for payments or an agreement for settlement provided by section 86.13 for benefits under this chapter or chapter 85A or 85B, where the amount has not been commuted, may be reviewed upon commencement of reopening proceedings by the employer or the employee within three years from the date of the last payment of weekly benefits made under the award or agreement. If an award for payments or agreement for settlement as provided by section 86.13 for benefits under this chapter or chapter 85A or 85B has been made and the amount has not been commuted, or if a denial of liability is not filed with the workers' compensation commissioner and notice of the denial is not mailed to the employee, in the form and manner required by the commissioner, within six months of the commencement of weekly compensation benefits, the commissioner may at any time upon proper application make a determination and appropriate order concerning the entitlement of an employee to benefits provided for in section 85.27. The failure to file a denial of liability does not constitute an admission of liability under this chapter or chapter 85A, 85B, or 86. 

3.  Notwithstanding chapter 17A, the filing with the workers' compensation commissioner of the original notice or petition for an original proceeding or an original notice or petition to reopen an award or agreement of settlement provided by section 86.13, for benefits under this chapter or chapter 85A or 85B is the only act constituting "commencement" for purposes of this section. 

4.  No claim or proceedings for benefits shall be maintained by any person other than the injured employee, or the employee's dependent or legal representative if entitled to benefits. 

Iowa Code section 85.26 provides that a claimant may file a petition for benefits up to two years after the date of injury, or three years after the last payment of weekly benefits.  The hearing order submitted at the hearing and signed by both attorneys indicates the claimant was paid 75 weeks of benefits.  Defendants’ own Exhibit 12, and their post-hearing brief, establish that 75 weeks of benefits were voluntarily paid to the claimant, although the date of the payment or payments is not set forth.  It is also noted that Exhibit 12 recites the date of injury as April 30, 2000.  The claimant asserts that payments were made on April 15, 2002, and November 7, 2002.  
If the last payment of benefits was made on November 7, 2002, the claimant would have three years from that date to file his petition.  That period has not expired and the claimant’s petition is timely. 

In addition, Iowa Code section 86. 13, unnumbered paragraph 2, states:

If an employer or insurance carrier fails to file the notice required by this section, the failure stops the running of the time periods in section 85.26 as of the date of the first payment. 

A review of the agency’s records does not show that the agency was given a notice of commencement of benefits as required by Iowa Code section 86.13.  Since no notice was filed, the statute of limitations was, therefore, tolled as of the date of the first payment, or April 15, 2002, and the claimant’s petition is timely under this section as well.

The next issue is whether the claimant has sustained an injury arising out of and in the course of his employment on April 30, 2000. 

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

There is no question that the claimant’s aggravation of his leg conditions arose out of his work activities at Pizza Hut, and that the injury was incurred in the course of his employment there.  Both Dr. Goldenberg and Dr. Mooney attribute the claimant’s worsening of symptoms to his work activities.  This not only establishes a causal connection between his work and his work injury (the aggravation of his preexisting venous condition), thus establishing that the injury arose out of his employment, but it also meets the claimant’s burden to show a causal connection between that work injury and his current leg conditions. 

The right of an employee to receive compensation for injuries sustained is statutory.  The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

The claimant has two ratings of impairment for his legs.  Dr. Goldenberg has rated his venous insufficiency condition as resulting in an 80 percent impairment of each leg, which converts to a body as a whole combined rating of 32 percent.  (Exhibit 4, p. 65)  Dr. Mooney has rated him as having a whole body impairment of 15 percent.  However, Dr. Mooney’s rating incorporates an apportionment for the claimant’s prior leg condition before he started working at Pizza Hut the last time. 

In this case, there is evidence of prior existing permanent impairment.  Consequently, apportionment was possible.  See Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  However, apportionment is not permitted in the case of prior existing disability caused by prior work injuries.  The Iowa Supreme Court has adopted for this state the so-called “full responsibility rule.”  When there are prior work-related injuries, the employer is liable for the entire disability caused by these prior injuries and the present injury even if compensation was paid by that employer for the prior injuries.  Celotex Corp. v. Auten, 541 N.W.2d 252, 256 (Iowa 1995); Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  An apportionment is appropriate only where the prior injury is nonwork-related and causes an ascertainable portion of the ultimate disability prior to the second injury.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450, 45 (Iowa 1990); Bearce v. FMC Corp., 465 N.W.2d 531, 535 (Iowa 1991).  

There are three limitations on this apportionment rule.  First, the prior injury or condition must be ascertainable.  If the extent of preexisting disability cannot be determined, the employer is liable for the full industrial disability proximately caused by the second injury.  Nelson, 544 N.W.2d 258; Tussing., 461 N.W.2d 450.

Second, the prior injury or condition must “independently” produce some degree of disability before the second injury.  If the prior injury or condition precipitated the present injury or if the present injury aggravated the preexisting injury or condition, apportionment does not apply.  Nelson, 544 N.W.2d 258.

Third, apportionment is not permitted in the case of prior existing disability caused by prior work injuries.  The Iowa Supreme Court has adopted for this state the so-called “full responsibility rule.”  When there are prior work-related injuries, the employer is liable for the entire disability caused by these prior injuries and the present injury even if compensation was paid by that employer for the prior injuries.  Auten, 541 N.W.2d 252, 256; Nelson, 544 N.W.2d 258.  

The Iowa Supreme Court has found no basis for distinguishing between work-related disabilities with the same employer and work-related disabilities with different employers in the application of the full-responsibility rule.  Iowa Code section 85.36(9)(c), requires apportionment only when the claimant is drawing compensation at the time the second injury was sustained.” Venegas v. IBP, Inc., 638 N.W.2d 699  (Iowa 2002)
However, the supreme court has also held that the full responsibility rule is only applicable with respect to scheduled injuries to the extent that it is shown that the individual member has been restored in whole or in part.  To apply the full responsibility rule to a scheduled member cumulative injury, it would have to be shown that the member had been restored in whole or in part from the initial injury:

The Celotex decision was a recognition on our part that application of the full-responsibility rule in body-as-a-whole disability situations is based on the premise of a fresh start with respect to industrial disability. It permits a new determination of loss of earning capacity based on earnings from resumed employment following a prior disabling injury. As the Larson treatise suggests, however, this principle is only applicable with respect to scheduled injuries to the extent that it is shown that the individual member ‘has been restored in whole or in part’. 

Floyd v. Quaker Oats, 646 N.W.2d 105, at 110 (Iowa 2002) (emphasis added). 

The Iowa Supreme Court has also stated:

This rule is actually another way of describing our general rule governing apportionment of disability in workers’ compensation proceedings.  See generally Celotex Corp., 541 N.W.2d at 254.  Absent a statute, we generally do not apportion the disability of two successive work-related injuries.[1]  Id.  
These two rules have no doctrinal relationship, but converge to produce different amounts of compensation in those cases where disability results from work-related injuries or conditions to the same area of the body during the course of employment.[2]  Generally, the full-responsibility rule means a worker will receive greater total compensation for such an injury if the disability results from two separate injuries causing disability as opposed to a single cumulative injury, or the aggravation of a prior work-injury.  See Floyd v. Quaker Oats, 646 N.W.2d 105, 108-09 (Iowa 2002).  
For example, if a worker sustains a back injury resulting in a permanent partial disability of twenty percent and later, after returning to work, sustains a second separate back injury resulting in a permanent partial disability of forty percent, the worker is entitled to be compensated for the forty percent disability based on the second injury even though the worker has previously received compensation for the twenty percent disability.  Although the worker has a forty percent disability, the worker actually receives a total disability award between the two disabilities of sixty percent.  
On the other hand, if multiple injuries to a single area of the body are considered to be cumulative in nature, the employer is only required to pay compensation based on the disability resulting from the cumulative injury.[3]  In this situation, the compensation is based on the percentage of disability at the time of the cumulative injury.  
In Ellingson, we acknowledged that one benefit to a worker who establishes two separate injuries, as opposed to a subsequent aggravation of a prior injury, is that the second injury claim is compensated using current wages, which will normally provide a higher wage base and result in greater compensation to the worker.  See Ellingson, 599 N.W.2d at 444.  The present case, however, illustrates even a greater benefit to a worker who establishes two separate injuries, as opposed to a single cumulative injury or an aggravation of a prior injury.  If a cumulative injury is established, the employer only pays compensation based on the disability resulting from that single injury.  In such a case, the full-responsibility rule does not apply, and the claimant is compensated for the amount of the resulting disability.  However, if two separate injuries are established or if two separate cumulative injuries are established, compensation is based on the existence of the two separate disabilities, both of which are recoverable under the full-responsibility rule, unless otherwise provided by statute. 
Excel Corp. v. Smithart, 654 N.W.2d 891 (Iowa 2002).

The narrow exception to the full responsibility rule for scheduled injuries does not apply here.  This is a cumulative injury.  There really is no prior injury in this case.  His condition today is the result of a long-running cumulative injury that manifested when he found himself in a position where he lacked managerial assistance and as a result had to work on his feet long hours.  It is one injury that aggravated an otherwise latent condition in terms of causing actual disability, and as such it is fully compensable.  There will be no apportionment in this decision, and Dr. Mooney’s apportionment for prior conditions will not be followed.

Dr. Mooney’s evaluation has also been shown to be flawed in that he was apparently operating under the erroneous assumptions that the claimant was able to control his condition with compressive stockings, and that his symptoms were not aggravated by his work environment.  Dr. Mooney also improperly used table 4-4 on page 74 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, which deals with impairment of the upper extremities, instead of table 4-5 on page 76, which deals with the lower extremities.  Greater weight will be given to the opinion of Dr. Goldenberg.

Although Dr. Mooney’s numbers were incorrect, he correctly utilized the formula contemplated by the AMA Guides.  Dr. Mooney found a 25 percent impairment of each lower extremity.  He subtracted the 6 percent he felt should be apportioned out for prior impairment, leaving 19 percent impairment of each lower extremity.  He then converted each of these ratings to a body as a whole rating using table 17-3 on page 527 of the Guides, yielding an eight percent impairment for each lower extremity.  He then used the combined values chart on page 604 of the Guides to produce a 15 percent whole body impairment.  (Ex. 5, p. 71) 

Dr. Goldenberg found an 80 percent impairment of each lower extremity under Class 4 of table 4-5, which contemplates impairments of between 70 percent and 89 percent of the lower extremity.  Although he used table 4-5 on page 76, that table is identical to table 17-38 on page 554 used by Dr. Mooney.  Dr. Goldenberg then followed the instructions on page 73 to provide a whole body rating for each lower extremity, and multiplied his 80 percent figure by 0.4, resulting in 32 percent.  The same result is reached by using the alternate method provided in table 17-3, page 527.  Dr. Goldenberg, however, failed to then take the third step and use the combined values chart to give a whole body impairment.  Using the combined values chart on page 604, two 32 percent body as a whole ratings combine to an overall whole body impairment of 54 percent.  The claimant will receive as an award of 54 percent of 500 weeks under Iowa Code section 85.34(2)(s).  

The next issue is the proper commencement date for permanent partial disability benefits. 

The claimant urges that the permanent partial disability began when the claimant reached maximum medical improvement, approximately June 7, 2000.  The claimant did not miss work due to his injury.  There is no healing period in this case.  When there is no healing period, permanent partial disability begins on the date of injury.  The commencement date for permanent partial disability benefits is the date of injury, April 30, 2000. 

The final issue is whether the claimant is entitled to an award of medical benefits.  The defendants argue that they are not responsible for the claimant’s prescriptions for Coumadin and other medications for the claimant’s anti-cardiolipin antibody disorder, and for treatment of lesions to the claimant’s face.  At hearing, the claimant modified his request for medical benefits from $19,094.52 to $17,720.07 to omit these charges (although there is a difference of $6.11 between the claimant’s amended figure and the figure in the defendants’ brief). The defendants will be ordered to pay the medical expenses sought by the claimant in the amended amount. 

ORDER

THEREFORE IT IS ORDERED:

That defendants shall pay unto the claimant two hundred seventy weeks (270) weeks of permanent partial disability benefits at the rate of four hundred seventy and 58/100 dollars ($470.58) per week from April 30, 2000.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ____16th_____ day of June, 2003.

   ________________________







  JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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