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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

ROBERT BRANSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5024632

EATON CORPORATION,
  :



  :                              A P P E A L 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC INS. CORP.,
  :



  :               Head Note Nos.:  1803, 4000

Insurance Carrier,
  :


Defendants.
  : 

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of December 22, 2008, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:


The consideration of lay testimony, especially from the injured worker, for the purpose of assessing loss of use or disability is not only allowed, but required.  Lay testimony and demonstrated difficulties from claimant must be considered in determining the actual loss of use so long as loss of earning capacity is not considered.  Miller v. Lauridsen Foods, Inc. 525 N.W. 2d 417, 420, 421 (Iowa 1994);  Soukup v. Shores Co.  222 Iowa 272, 268 N.W. 598 (1936).  The actual loss of use which is to be evaluated is the loss of use of the member for the purposes for which the member is customarily used in daily living, including activities of employment.  Pain which limits use, loss of grip strength, fatigability, activity restrictions and other pertinent factors may all be considered when determining scheduled disability.  Moss v. United Parcel Service, File No. 881576 (App. Dec. September 26, 1994);  Greenlee v. Cedar Falls Comm. Schools, file no. 934910 (App. Dec. December 27, 1993);  Westcott-Riepma v. K-Products, Inc.,  File No. 1011173 (Arb. Dec. July 19, 1994);  Bieghler v Seneca Corp., File No. 979887 (Arb. Dec. February 8, 1994);  Ruylnad v. Rose’s Wood Products, File No. 937842 (Arb. Dec. February 13, 1994);  Smith v. Winnebago Industries, File No. 824666 (Arb. Dec. April 2, 1991).


A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc.,  599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).


A release to return to full duty work by a physician is not always evidence that an injured worker has no permanent industrial disability, especially if that physician has also opined that the worker has permanent impairment under the AMA Guides.  Such a rating means that the worker is limited in the activities of daily living.  See AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Chapter 1.2, p. 2.   Work activity is commonly an activity of daily living.  This agency has seen countless examples where physicians have returned a worker to full duty, even when the evidence is clear that the worker continues to have physical or mental symptoms that limit work activity, e.g. the worker in a particular job will not be engaging in a type of activity that would cause additional problems, or risk further injury; the physician may be reluctant to endanger the workers’ future livelihood, especially if the worker strongly desires a return to work and where the risk of re-injury is low; or, a physician, who has been retained by the employer, has succumbed to pressure by the employer to return an injured worker to work.  Consequently, the impact of a release to full duty must be determined by the facts of each case.  
The presiding deputy in this case found that claimant was able to return to his job only because the job was changed to make it easier.  The presiding deputy found that he could not return to the old job based upon claimant’s testimony which the deputy found credible.  While I performed a de novo review, I must give considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

There can be impairment with no industrial disability.  Jacobson Transp. Co. v. Harris, 756 N.W.2d 481 (Iowa 2008).  Where the claimant has returned to work without formal restrictions and loss of earnings, the claim for permanent disability is rendered “fairly debatable.”
Costs of this appeal are assessed to defendants.
Signed and filed this 17th day of March, 2010.
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