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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JODIE EADS,
  :



  :


Claimant,
  : 

       File No. 1283655


  :

vs.

  :



  :                      A R B I T R A T I O N

THE HON COMPANY,
  :



  :                          D E C I S I O N


Employer,
  :


Self-Insured, 
  :


Defendant.
  :                       Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Jodie Eads, the claimant, seeks workers’ compensation benefits from defendants, The Hon Company, a self-insured employer.  

Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on December 17, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On February 11, 1999, claimant received an injury arising out of and in the course of employment with The Hon Company.

2. Claimant is seeking temporary total or healing period benefits only from January 31, 2000, thru April 1, 2002.  The Hon Company paid weekly benefits from February 11, 1999 thru January 31, 1999.

3. At the time of the alleged injury, claimant's gross rate of weekly compensation was $562.00.  Also, at that time, she was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $340.18 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4. The parties stipulated that the providers of the requested medical expenses (Exhibit 26) would testify as to their reasonableness and defendants are not offering contrary evidence.  

5. No alternate care was requested

Despite assurances from counsel at hearing that the massive amount of exhibits offered by each party were all needed and were not duplicative, I found most of the exhibits offered by one side were duplicated by the exhibits from other side.  This duplication greatly delayed my deliberation and decision in this case.  Counsel for both sides are admonished to avoid duplicative exhibits when appearing before me in the future.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  The extent of claimant's entitlement to disability benefits.

II.  The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT

In these findings, I will refer to the claimant by her first name, and to the defendant employer as Hon.

From my observation of her demeanor at hearing including body movements, vocal characteristics, eye contact, and facial mannerisms while testifying, in addition to consideration of the other evidence, I find Jodie credible.  My observations were buttressed by medical reports from treating physicians who have had much more contact with her than me, namely: Timothy Maves, M.D., Timothy Miller, M.D., Sue Barcellos, M.D., who all report that Jodie’s pain complaints were credible and legitimate.  Defendant attacked Jodie’s credibility on the basis of past substance abuse arrests and one psychologist’s opinion, John Brooke, Ph.D, that Jodie was manipulative.  None of the arrests involved crimes that directly affect or involve honesty.  They are only clear evidence of a substance abuse problem.  The views of Jodie’s honesty by Dr. Brooke, a one-time evaluator, cannot be given greater weight than the views of treating physicians whose clinical involvement with Jodie is far greater.  

Jodie worked for Hon, a manufacturer of office equipment, primarily as a work cell operator, from November 1997 until she was taken off work by treating physicians after the work injury.  She began as a shipper for a few weeks and then moved to the work cell operator job also known as a builder.  As a builder, Jodie and her coworkers assembled three types of office chairs.  This work involved use of her hands and arms to bolt, screw, or clip together the various parts of a chair using hand tools such as hammers and power drills which were hung from above her work station.  Various parts of the chair had to be lifted and turned by hand onto waist-high tables.  Jodie testified, without contradiction, that this work was very repetitive.  The job description, exhibit 23, describes the job requirements to include the ability to lift up to 50 pounds and work, “at an incentive pace.”  Jodie’s only performance appraisal at Hon in evidence shows a rating of competency and excellent work.

The stipulated work injury of February 11, 1999, involves overuse syndrome of the hands, arms, back, and shoulder.  The fighting issue is the causal connection of this injury to mental depression and substance abuse problems which her treating psychiatrist, James Yeltatzie, M.D., opines prevents a return to any type of gainful employment.  (Exhibit 7)

There is no dispute that prior to the work injury in this case, Jodie, age 39 years, had a history of mental health problems involving depression and substance abuse involving alcohol, marijuana, and cocaine, although there is no evidence of any criminal prosecutions until after this work injury.  In November 1995, Jodie received in-patient therapy for major depression with a long history of substance abuse.  (Exhibit O)

Jodie claims that she improved mentally with treatment after the November 1995 episode, and with the help of Alcoholics Anonymous she became alcohol and drug free soon thereafter until sometime after the work injury when she had trouble coping with her work-related pain.  After receiving training at a community college, she successfully held a CNA job for two years prior to working at Hon.  Her work records at Hon verify successful employment at Hon until her work injury.

Jodie’s upper extremity pain began in November 1998.  Jodie states that her hand and arm pain started about six months after working on the heaviest chair at Hon, the 6300 line.  She testified that the pain began in her right wrist and then moved to the elbow and then the shoulder.  Jodie began receiving medical treatment in February 1999 in the form of medications, splints, physical therapy, and light duty prescribed by Rhea Allen M.D., upon a diagnosis of overuse syndrome of the right wrist, elbow, and shoulder.  (Ex. 12)  When she failed to improve, care was changed to Ray Miller, M.D. in April 1999.  His care also remained conservative with much of the same modalities except that he took her completely off work.  At the end of April 1999, he stated that she was only capable of office type work with no full reach or overhead reach.  Dr. Miller recommended a pain clinic.  (Ex. 14)  Beginning in May 1999, Jodie was followed by an orthopedic surgeon, Mark Mysnyk, M.D.  When Dr. Mysnyk ran out of options to help her pain, he concluded that she had three problems, AC Joint inflammation, subacromial bursitis, and various trigger point areas of soft tissue inflammation.  He concluded that Jodie’s only option was to allow time to deal with these problems.  Dr. Mysnyk continued use of medications and an electronic TENS unit.  (Exhibit 15).  A one-time evaluator, Edward Law, M.D., reported in January 2000 that Jodie may have a herniated cervical; disc and he did not think she could return to work in any capacity for more than four hours a day.  (Ex. 15)  Dr. Law indicated that Jodie was then receiving treatment by a psychologist with a prescription for an anti-depressive medication. 

Beginning in late January 2000, Jodie began treating with the staff at Allied Therapies for mental depression under the direction of Dr. Yeltatzie, the psychiatrist discussed above.  Jodie complained that she was having difficulty dealing with her severe chronic pain.  Despite a few months of counseling, Jodie’s mental state deteriorated by May 2000 with increased anxiety and suicidal ideation.  Dr. Yeltatzie explained that Jodie expressed to him worry that she would revert to her past substance abuse, which she was able to avoid prior to the work injury.  The doctor also reports a loss of esteem due to her inability to remain employed at Hon. Dr. Yeltatzie’s expressed concern in May 2000 was that Jodie was at risk of returning to substance abuse.  Unfortunately, Dr. Yeltatzie’s concerns were justified.  (Ex. 21)

On January 17, 2001, Jodie was admitted at her request for detoxification due to poly substance abuse.  A couple of the drugs she used with alcohol and other illegal drugs were prescription drugs for her chronic pain and depression.  She told physicians at that time she was manipulative of doctors in obtaining medications.  She was discharged a few days later in a much-improved condition.  (Ex. R)

On January 29, 2001, Dr. Yeltatzie provided the following multiple diagnoses:  major depressive disorder, post traumatic stress disorder, cocaine abuse; alcohol abuse, and chronic pain syndrome.  (Ex. 9)

In July 2001, Jodie’s substance abuse was evaluated by United Health System.  She was assessed as cannabis, alcohol, and cocaine dependent.  A urinalysis was positive for cocaine.  The facility felt that she was not honest about her usage so the evaluation was discontinued.  (Ex. O)

In March 2001, Jodie underwent a functional capacities evaluation.  From this evaluation, the examiner concluded that Jodie is limited to light duty with only occasional lifting up to 20 pounds, infrequent crawling, and occasional bending and kneeling.  This evaluator states that Jodie gave a consistent effort.

Between April 2000 and June 2001, Jodie’s chronic pain was treated at the Mercy Pain Clinic under the direction of Timothy Maves, M.D., a board certified anesthesiologist with a certificate in pain management and Dr. Barcellos, a neurologist with a specialty in pain management.  By this time, Jodie’s chronic pain not only involved the upper extremities and back, but chronic headaches as well.  The assessment was chronic pain from a cervical disc herniation and annular bulging and stenosis with radicular symptoms and chronic pain of the right shoulder.  This treatment involved steroid injections and a one-time referral to a chiropractor for electrical stimulation and acupuncture.  In the summer and fall of 2001, Jodie was treated by Dr. Miller, another pain management physician.  Dr. Miller provided some denervation therapy, which helped initially, but Jodie’s pain returned a few weeks later and Dr. Miller declined further denervation procedures.  He recommended other chronic pain coping mechanisms.

Jodie continues today under the care of Dr. Yeltatzie.  His diagnoses of January 2001 remains unchanged.  The doctor opines, in a report dated July 22, 2002, that Jodie’s conditions all have deteriorated to the point that Jodie is unable to function in society.  He attributes a significant portion of this to Jodie’s work injury at Hon. This injury impacted all aspects of her life and made her more vulnerable and decreased her ability to cope with life stressors including her chronic pain, which he believes is real and legitimate.  Specifically, he opines that the pain, depression, and life style change caused by the work injury precipitated a relapse of Jodie’s alcohol and substance abuse in an effort to cope and maintain.  The doctor concludes that Jodie is permanently disabled from gainful employment.  (Ex. 7)  The doctor states that he is aware of her mental health and substance abuse history.  (Ex. 8)

Dr. Maves opines, in a report dated June 11, 2002, that Jodie’s neck, shoulder, and upper extremity pain he treated were probably the result of Jodie’s work duties at Hon, and that her condition is likely permanent.  He felt that past problems may limit her to part-time work, but that he could not entirely exclude a return to full-time employment.  He also states that Jodie’s pain complaints were credible and legitimate and such pain forced her back into substance abuse.  (Ex. 1)  

Dr. Barcellos, on May 23, 2002, agrees with the causation opinions of Dr. Maves.  She had no opinion on impairment or permanency.  She added that she too felt Jodie’s pain complaints to be credible and legitimate and such pain contributed to her subsequent depression and substance abuse.  (Ex. 5)

In his report of June 4, 2002, Dr. Miller largely agrees with the causation views of Drs. Maves and Barcellos.  He also believes Jodie’s symptoms will continue into the future.  He estimated Jodie’s impairment as constituting six percent of the whole person.  From his perspective, he opines that Jodie could return to full-time employment in some reduced functional capacity and the need to take occasional Family Medical Leave Act.  (Ex. 3)

At the request of Hon, Jodie’s psychological condition was evaluated by Dr. Brooke.  In his report dated November 13, 2002, Dr. Brooke concludes from his single evaluation and review of past records that there is no connection between Jodie’s depression and substance abuse and the Hon work injury, largely because both conditions long preceded the work injury.  He points to her lying to substance abuse treatment providers in the past about her usage of alcohol and drugs.  

Whether or not Jodie can work due to lingering physical complaints, I find that her mental state will not allow Jodie to work or otherwise function successful in society.  I must give the views of Dr. Yeltatzie, greater weight than those of Dr. Brooke.  As a medical doctor and psychiatrist, he has greater training and experience than a psychologist.  Also, Dr. Yeltatzie has much greater clinical involvement with Jodie than a one-time evaluator.  Furthermore, Dr. Yeltatzie’s view that the pain lead to depression and the relapse into substance abuse is supported by three other treating physicians.  The views of Dr. Brooke stand starkly alone in the record.  Therefore, I find that the work injury of February 11, 1999, was a cause of significant permanent mental, body as a whole, impairment requiring continued therapy for the foreseeable future.

I find that Jodie’s physical and mental condition before the work injury was good and she had no functional impairments or ascertainable disabilities.  She has had a long history of depression and substance abuse, but until the Hon work injury in this case she had been successful in overcoming those problems.  

Jodie is 39 years of age.  She is a high school graduate and attended a few semesters in community colleges.  She is a trained CNA.  Her work history also involved unskilled employment in both an office and factory setting.  (Ex. 22, Responses to interrogatory 7).  However, she has very limited potential for vocational rehabilitation given her mental problems.  

I find that Jodie is unable to work in any capacity, light or sedentary work, full or part-time, based upon the views of Dr. Yeltatzie.

From examination of all of the factors of industrial disability, it is found that the work injury of February 11, 1999, is a cause of a 100 percent or total loss of earning capacity.  Jodie is permanently and totally disabled.

I find that all of the medical bills submitted in exhibit 26 to be reasonable and necessary treatment of the work injury.  At all times material herein, Hon denied responsibility for the conditions treated in these disputed bills.

Jodie will require treatment of her chronic pain and mental condition for the foreseeable future.  Dr. Yeltatzie is the best person to provide that care at this time.

CONCLUSIONS OF LAW

I. Generally, a claim of permanent disability invokes an initial determination of whether the work injury was a cause of permanent physical impairment or permanent limitation in work activity.  However, in some instances, such as a job transfer caused by a work injury, permanent disability benefits can be awarded without a showing of a causal connection to a physical change of condition.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 



A refusal by an employer to re-employ the injured worker is evidence of lack of employability.  Pierson v. O’Bryan Brothers, File No. 9512062  (App. January 20, 1995).  Meeks v. Firestone Tire & Rubber Co., File No. 876894, (App. January 22, 1993); see also Larson’s Worker’s Compensation Law, Section 57.61, pps. 10-164.90-.95; Sunbeam Corp. v. Bates, 271 Ark 609 S.W. 2d 102 (1980); Army & Air Force Exchange Service v. Neuman, 278 F. Supp 865 (W.D. La 1967); Leonardo v. Uncas Manufacturing Co., 77 R.I. 245, 75 A 2d 188 (1950).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  


In the case sub judice, I found that claimant suffered a 100 percent loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which weekly benefits for the remainder of claimant’s life, absent a change in her condition.

II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  

In the case at bar, I found that the requested expenses were causally connected to the work injury.  Given the parties stipulations as to reasonableness and the lack of contrary evidence, I found the expenses reasonable.  All will be awarded.

ORDER

1. Defendant shall pay to claimant permanent total disability benefits at the stipulated rate of three hundred forty and 18/100 dollars ($340.18) per week for all periods of disability from February 11, 1999. 

2. Defendant shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

3. Defendant shall pay the medical expenses listed in the hearing report and contained in exhibit 26.

4. Defendant shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5. Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

6. Defendant shall file activity reports on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ___19th  ____ day of February, 2003.

   ________________________







 LARRY P. WALSHIRE
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