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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

ELSIHNER SMITH,
  :



  :                   File No. 5039303


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N

TYSON FOODS, INC.,
  :



  :                         


Employer,
  :              Head Note Nos.: 1400


Self-Insured,
  :                                   


Defendant.
  :

___________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Elsihner Smith, claims to have sustained a work injury in the employ of self-insured defendant, Tyson Foods, Inc., on January 24, 2011.


The claim was duly scheduled and came on for hearing in Sioux City, Iowa, on January 24, 2013.  Both parties appeared by counsel, but Smith is currently out of contact with her attorney and did not appear for the hearing.  Smith’s counsel moved for continuance.  The motion was denied and neither party thereafter submitted evidence.  

ISSUES


Given the unusual posture of this claim at hearing, neither party identified specific issues for determination.

FINDINGS OF FACT


Absent any record evidence, no findings of fact are possible.

CONCLUSIONS OF LAW

The burden of proof is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.” Iowa Rule of Civil Procedure 6.14(6); Wonder Life Company v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. Iowa Dept. of Job Service, 412 N.W.2d 904 (Iowa 1987).  Therefore, it remains claimant’s burden to establish entitlement to all such relief as is sought.


Absent any evidence, claimant’s burden has not been met and entitlement to benefits remains unproven.  Defendant accordingly prevails.

ORDER


THEREFORE, IT IS ORDERED:


Smith takes nothing.


Costs are taxed to Smith.


Signed and filed this ____27th _______ day of February, 2013.
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