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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RAFAEL CACERAS,
  :



  :                          File No. 5034384

Claimant,
  :



  :

vs.

  :                      A R B I T R A T I O N


  :

ADM ALLIANCE NUTRITION,
  :                           D E C I S I O N


  : 


Employer,
  :


Self-insured,
  :


Defendant.
  :               Head Note No.:  2800
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Rafael Caceres, claims to have sustained a work injury in the employ of self-insured defendant ADM Alliance Nutrition on August 19, 2008, and now seeks benefits under the Iowa Workers’ Compensation Act.

The claim was heard in Des Moines, Iowa, on February 13, 2012, and deemed fully submitted on February 27, 2012.  The record consists of Caceres’ exhibits 1-8, defendant’s exhibits A-C and E-M, and the testimony of Caceres, Greice Herrerra, Scott Hill and Russell Godfrey.  Greice Herrerra testified in Spanish language with the assistance of interpreter Patricia Verploeg.

Caceres’s petition originally named “Archer-Daniels-Midland Company” as defendant employer.  By agreement of all parties, ADM Alliance Nutrition was substituted at hearing as the correct party defendant employer.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Caceres and ADM Alliance Nutrition (hereafter “ADM”) on the alleged date of injury.

2. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

3. The correct rate of weekly compensation is $397.79.

4. If called, providers of disputed medical treatment would testify that the treatment and associated costs were reasonable and necessary; defendant offers no contrary proof.

ISSUES FOR RESOLUTION:

1. Whether Caceres sustained injury arising out of and in the course of employment.

2. Whether the alleged injury caused temporary disability.

3. Whether the alleged injury caused permanent disability.

4. Extent of temporary disability.

5. Extent and commencement date of permanent disability.

6. Entitlement to medical benefits under Iowa Code section 85.27.

7. Entitlement to an independent medical evaluation under Iowa Code section 85.39.

8. Whether the claim is barred for want of timely notice under Iowa Code section 85.23.

FINDINGS OF FACT

Rafael Caceres, age 34, was born in El Salvador and immigrated to the United States in 1995 at age 18.  Caceres graduated from high school in 1997, but has no further formal education or training.  He has not had prior experience with the workers’ compensation system generally, and is, or at least was, unsophisticated in its workings.

Caceres is impressively bilingual, although his English is somewhat accented.  His bilingual skills have been instrumental in obtaining several jobs, including his present one, for which he would otherwise be unqualified.  Caceres’s wife, Greice Herrerra, has good comprehension of verbal English, but experiences some difficulty making herself understood verbally in that language.

Caceres accepted employment as a production worker for ADM in August 2008.  During his training and afterward, he typically spent four hours per day palletizing bags of product (ADM manufactures agricultural pre-mix animal feeds) weighing 50-52 pounds.  During his first few weeks on the job, Caceres began to develop back discomfort.

On or about August 18, 2008 (a Monday), that discomfort increased and Caceres’ left leg began to file “like it was going to explode.”  He continued to work, but after driving himself home, found himself unable even to exit his vehicle without assistance from Herrerra.  

On August 19, 2008, Caceres presented to The Jim Ellefson Free Medical Clinic, where he was given a “return to work” certificate by Larry W. Goetz, M.D., indicating a potential need for x-rays and an epidural steroid injection for “ruptured disc syndrome.” Caceres was to be off work through August 22, 2008.  (Exhibit F, page 8)  Caceres points to this appointment as the time he understood that his condition was serious and likely permanent as opposed to a mere strain.

Caceres took Dr. Goetz’s certificate to ADM the next day, where a meeting was gathered inclusive of Caceres, Herrerra, safety coordinator Scott Hill, then production manager Russell Godfrey, and location manager Monica Morse.  Morse testified by deposition on January 16, 2012 (Ex. B), as did Godfrey, who also testified at hearing.  

What was said or not said at that meeting concerning Caceres’s injury is crucial.  Morse testified as follows:

Q.  Tell me what you recall taking place here in the conference room that day when they came in the room.

A. Rafael informed us that he had hurt his back while he was getting out of his vehicle the evening before and that he had been to a doctor and he was not able to work.

. . . . 

Q.  You say Rafael told you that his back was hurt getting out of his car the night before?

A.  Correct.

Q.  Is that your recollection, best recollection, exactly what he said regarding when the pain started?

A.  Yes.

. . . .

Q.  What do you recall Russ asking him in that regard?

A.  How he though he hurt his back.

Q.  And that when he made the statement “Getting out of my car the night before”?

A.  Yes.

Q.  Did Russ then ask any follow-up questions like “How did you hurt yourself getting out of your car?”

A.  No, I don’t believe he asked him that.  He asked him how he thought he hurt his back.  He asked him if he thought he hurt it at work.  He asked him several times if he thought he hurt it at work, and in all cases he responded no.

We asked him if he wanted to go to the company doctor to have it checked out, and he stated no, that he just needed two or three days off for his back to heal and was asking for time off from work.

Q.  And maybe this is a question I’ll have to pose to Russ, but when he was asked whether he had hurt himself here at work, his answer was no; is that right?

A.  That’s correct.

(Ex. B, pp. 5-6)

Scott Hill testified that Caceres reported his back and left leg were symptomatic, but that he was injured while shopping, and denied having been injured at work when specifically asked by Godfrey; actually, that it happened in a store.  Hill was charged with taking contemporaneous notes of the meeting with this result:

Russ asked him if he had noticed anything causing pain from work.  He said no.  he hadn’t noticed anything at work.  He said that he had got out of his truck around 6:30 p.m. (Friday-Monday???) felt some pain leg/foot area.  He was shopping with wife (? Where) and then it really started bothering him.  He was asked several times if he thought it was work related.  He reported several times (No).  Russ asked if so he be sent to company doctor (He said no).  He had been to his doctor (Russ has doctors excuse copy) something about needing xrays and was taking medication . . . We asked Rafael what he thinks happen.  He said he doesn’t know been under a lot of stress and things lately.

(Ex. B, p. 15)

Godfrey’s understanding of what happened at the meeting was consistent: Caceres denied that he had injured himself at work and said he had hurt himself getting out of his vehicle.

Caceres testified that he reported not having an “accident” and that his pain just got worse and worse.  He denies having reported an injury at a shopping mall or getting out of a truck and claims he told Godfrey at the meeting that he had sustained a work injury; on further cross-examination, however, Caceres conceded that he only told Godfrey his back was sore on the job, but did not claim that his work was causative.  Herrerra, who comprehends verbal English, testified that Caceres reported a backache after work, and that ADM’s representative did not ask where the injury occurred, but did not definitely claim that Caceres had reported a work injury.

Not long thereafter, Caceres was discharged from employment.  The first actual notice ADM received of this claim was service of the original notice herein.  This claim was filed on August 18, 2010, two years to the day after the onset of symptoms.

No employer-retained physician has rated impairment in this claim.

CONCLUSIONS OF LAW

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information, which makes the employer aware that the injury occurred, and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W. 2d 176 (Iowa 1985); Robinson v. Dep’t of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant’s conduct is to be judged in light of claimant’s education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition’s probable compensability.  Robinson, at 812.

Failure to give notice is an affirmative defense, which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm’n, 229 Iowa 700, 295 N.W. 91 (1940).

Caceres concedes that he understood the nature and seriousness of his injury from his visit with Dr. Goetz and the return to work certification on August 19, 2008.  Caceres presented as an intelligent man with a high school diploma and good English language skills, even though English is his second language.  Although there may have been some language-related confusion at the ADM meeting, the record convinces that Caceres did not fairly notify ADM that he had or might have sustained a work injury as is now alleged.  The first notice to ADM came two years later, with service of the original notice and petition.  Caceres contends that ADM should have realized the claim was work related because the work was heavy and other ADM workers have sustained back injuries in the past.  Given that Caceres was specifically asked on multiple occasions whether he had injured himself at work, ADM was not fairly alerted to the possibility of a potential compensable claim.  Accordingly, the affirmative notice defense under Iowa Code section 85.23 is dispositive.

Caceres also seeks reimbursement for an independent medical evaluation accomplished by Jacqueline M. Stoken, D.O., on December 20, 2011.  Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., File No. 925283 (Arb. 1992).  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee’s attending the subsequent examination.  A section 85.39 evaluation is reimbursable irrespective of whether claimant establishes that the claimed injury arose out of and in the course of employment.  Dodd v. Fleetguard, Inc., 759 N.W.2d 133 (Iowa App. 2008).

In this case, there was no prior evaluation by any employer-retained physician prior to Dr. Stoken’s IME.  Absent this condition precedent, Caceres cannot recover his cost.

ORDER

THEREFORE, IT IS ORDERED:

Caceres takes nothing.

Costs are taxed to Caceres.
Signed and filed this ___20th _____ day of March, 2012.
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6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


