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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DAVID SALKELD,
  :



  :


Claimant,
  :                         File No. 5029410


  :

vs.

  :                      A R B I T R A T I O N



  :

GRIFFIN PIPE,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, David Salkeld, has brought against the self-insured employer, Griffin Pipe Products, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on December 10, 2007.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Council Bluffs, Iowa on April 8, 2010.  The record consists of the testimony of claimant as well as claimant’s exhibits 1 through 12 and defendant’s exhibit A.  Briefs as submitted were reviewed.  The matter was fully submitted as of April 16, 2010.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married and entitled to three exemptions on the date of injury.  Gross weekly earnings were $811.00, with a resulting weekly compensation rate of $528.29.

The only issue remaining to be decided is the extent of claimant's permanent disability entitlement for loss of earning capacity.  

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 56-year-old high school graduate who also has earned a Bachelor of Science degree in management.  He also has training as a tool and die maker.  His work experience before beginning work for the employer in February 1988 was in welding, painting, and residential maintenance.

The employer manufactures steel piping.  Molten iron is poured into 2,000 to 50,000 pound molds to produce the pipes.  After 8 to 16 hours, a mold needs reconditioning, which was claimant's job duty.  Individual molds had varying needs for reconditioning.  After visually inspecting a mold, claimant would do the tasks necessary for its particular needs.  He might use a lathe to cut out materials, or retool a part, or weld a replacement part onto the original mold.  Additionally, mold surfaces needed repining regularly, that is, the surface had to be restored to that finish that promoted the molten iron's adhering to it.  Forklifts were used to move the molds; nevertheless, claimant had to lift and carry other materials as well as stoop and bend in carrying out his duties.

Claimant had begun work on his college degree at age 47.  After receiving the degree and before the injury, claimant had applied for three different jobs at Griffin Pipe for which he believed his degree qualified him.  While the company interviewed him regarding each position, it did not select him for any of them.

On December 10, 2007, claimant slipped on ice on the plant stairway and landed with most of his weight on his left hip.  A subsequent January 2, 2008 lumbar MRI demonstrated neuroforaminal stenosis at L4/L5, secondary to a diffuse annular disc bulge.  It also revealed an L5/S1 disc osteophyte with moderate bilateral facet degenerative joint disease and resulting mild left and moderate right neuroforaminal stenosis.  (Exhibit 2, page 2)

Claimant initially received conservative medical care while working modified duty.  His condition did not improve substantially.  He was referred to Huy D. Trinh, M.D., of Orthopedic Affiliates, PC, who felt that claimant had no evidence for neurologic compromise.  (Ex. 1, p. 2) On September 17, 2008, Dr. Trinh performed an interior wide diskectomy with interbody fusion and cage at L5/S1, to treat what the doctor characterized as painful degenerative disc disease.  (Ex. 4, p. 2)

Dr. Trinh released claimant to return to light-duty work as of October 20, 2008 with restrictions of no lifting, pushing, or pulling over 10 pounds and no bending over 30 degrees.  Claimant was to change between standing and walking as needed, was not to squat, nor bend or twist repetitively.  (Ex.  1, p. 7)  Ultimately, on February 12, 2009, Dr. Trinh released claimant to lifting up to 40 pounds for 2 weeks and then to lifting up to 50 pounds after 2 weeks.  (Ex. 1, p. 12)

Unfortunately, on February 13, 2009, another vehicle T-boned claimant’s vehicle on the passenger side.  He returned to see Dr. Trinh on February 19, 2009, reporting that he had a "little more soreness in the low back" and reporting that he might have worked harder on the day following the vehicle accident.  Dr. Trinh continued claimant's restrictions at the same level and opined that the February 13 motor vehicle accident had not caused claimant significant injury.  (Ex. 1, p. 13)

Claimant testified that as of February 2009 the employer was pressuring him to perform all of his pre-injury mold reconditioning duties, and as a result his low back pain was steadily increasing.  Human resources personnel apparently released him from work pending completion of a functional capacities evaluation. 

That evaluation was performed on April 28, 2009; claimant was found to have given maximum consistent effort.  The evaluator placed claimant in the light work capacity with no lifting and carrying of more than 20 pounds and frequent lifting and carrying of no more than 10 pounds.  (Ex. 5, p. 4)

On May 7, 2009, Dr. Trinh declared claimant at maximum medical improvement and adapted the functional capacity lifting and carrying restrictions as claimant’s permanent material handling restrictions.  Additionally, the doctor permanently restricted claimant from repetitive or prolonged trunk flexion/extension or twisting through full range of motion.  Claimant was to alternate between sitting and standing [as needed].  Dr. Trinh assigned claimant 20 percent whole person impairment under the AMA Guides to The Evaluation of the Impairment, Fifth Edition.  (Ex. 1, pp. 20-21)

On June 4, 2009, the employer terminated claimant, advising him that, even with reasonable accommodation, his permanent restrictions did not allow him to perform the essential functions of his mold reconditioning job.  The employer believed the restrictions also precluded claimant from performing any other Griffin Pipe bid job.  (Ex. 10, p. 2)

In fall 2009, claimant was diagnosed with moderate major depressive disorder with accompanying suicidal ideation, although without active suicidal or homicidal thinking or planning.  (Ex. 6, p. 5; Ex. 7, p. 2; Ex. 8, p. 3)  His primary medical provider is treating the depression with medication.  (Ex. 7, p. 4)  The evidence does not suggest that claimant's moderate depressive disorder without more precludes his being gainfully employed.

Claimant applied for and is receiving social security disability income benefits.  Claimant has made a very limited search for employment since his termination from Griffin Pipe.  It is surmised that both his depressive disorder and his application for social security disability have played some role in his significantly limiting his job search efforts.

The employer engaged Ted Stricklett, MS, a vocational counselor, to assess and opine as to claimant's employability, although not to actively assist claimant in finding a job within his residual capacities.  Mr. Stricklett has opined that claimant is qualified to secure employment within his restrictions if he is interested in searching for employment, as his degree in management would provide multiple job opportunities within the light physical demand category.  Jobs that Mr. Stricklett identified include:  customer service representative, telephone interviewer, call center manager, van driver, dispatcher, appointment scheduler, commissioned and noncommissioned sales, and management trainee.  Mr. Stricklett acknowledges that these jobs pay substantially less than claimant was earning when injured and states that claimant's initial loss of wage would be approximate 26 to 53 percent.  Additionally, Mr. Stricklett acknowledges that claimant has approximately 48 percent loss of labor market access because of the injury and the related permanent restrictions.  (Ex. A, p. 11)

Mr. Stricklett did not address the fact that claimant has not utilized his degree in management in any previous jobs.  Mr. Stricklett also not opine as to the likely impact that claimant's being a later middle-aged individual potentially would have on his overall employability or on his capacity for retraining and acquiring new job skills.  In the undersigned’s experience, it is difficult for the mature workers to convince potential employers that expending effort, time, and money to qualify such workers for jobs, in which they have had no previous training, is worth the employer’s while.  When that fact is coupled with claimant's potential significant loss of earnings and significant loss of labor market access, claimant’s overall loss of earning capacity is found to be 75 percent.

CONCLUSIONS OF LAW

The above findings of fact and analysis lead to the following conclusions of law as to the extent of claimant's permanent disability benefit entitlement.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995); Anthes v. Anthes, 258 Iowa 260, 270; 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995); Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525 (Iowa App. 1977); 4-81 Larson’s Workers’ Compensation Law sections 81.01[1] and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.

Iowa does not recognize proximity to normal retirement when measuring loss of earning capacity in workers’ compensation cases even though it does recognize it as a factor when measuring loss of future earning capacity in tort cases.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  The Iowa rule may result in the older employee being compensated as if that employee’s work life would not have ended in the foreseeable future except for the work injury.  Nevertheless, the rule has existed for over a decade without legislative modification.  Under these circumstances, an award of compensation for permanent total disability is appropriate even though it results in payment of compensation that replaces earnings that probably would not have been earned even if the injury had not occurred.

Claimant’s permanent restrictions make him unsuitable for the heavy work category jobs, for which he otherwise has experience and training.  Were he a younger worker, his education is such that he would have less difficulty than many injured workers in securing a job consistent with his educational attainments but for which he would need to receive training.  His being a later middle aged worker substantially limits that possibility, however.  His loss of earning capacity is significant and has been found to be 75 percent.  

Wherefore, it is concluded that claimant has established that as a result of this work injury he has 75 percent permanent partial disability, which entitles him to 375 weeks of permanent partial disability benefits payable at the applicable rate of $528.29 and commencing on May 8, 2009.  

ORDER

THEREFORE, IT IS ORDERED THAT:

Defendant pay claimant three hundred seventy-five (375) weeks of permanent partial disability benefits at the applicable rate of five hundred twenty-eight and 29/100 dollars ($528.29) and commencing on May 8, 2009.  

Defendant pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.

Defendant receive credit for benefits previously paid. 

Defendant file subsequent reports of injury as this division requires.

Defendant pay costs of this proceeding pursuant to rule 876 IAC 4.33.
Signed and filed this _____25th_____ day of June, 2010.

_____________________________






     HELENJEAN M. WALLESER
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