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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RONALD DEVINE,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5003592

OSCAR MAYER FOODS CORP.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

KEMPER INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :           Head Note Nos.:  1803, 4,000.2

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Ronald Devine, has brought against his employer, Oscar Mayer Foods Corp., and its insurance carrier, Kemper Insurance Companies, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on October 10, 2001. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Davenport, Iowa, on June 24, 2003.  The record consists of joint exhibits A through C and claimant's exhibit 1 as well as of the testimony of claimant and of Rodney Walrhank. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single and entitled to one exemption at the time of injury.  His gross weekly earnings for $430.92, resulting in a weekly rate of compensation of $266.26. 

The issues remaining for resolution are:

1. The extent of claimant's scheduled member disability to his left arm, if any; and

2. Whether claimant is entitled to penalty benefits under section 86.13 because defendants did not pay claimant permanency benefits prior to hearing. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant has worked for the employer for 14 years.  He has had chronic difficulties with both right and left lateral epicondylitis.  Initially, his right side was symptomatic; he then favored his left arm.  On about October 10, 2001, he began to experience increasing discomfort in the left lateral elbow area when lifting.  

Initially, claimant treated conservatively in the employer's medical department and with physical therapy sessions.  Camilla Frederick, M.D. began treating claimant for left lateral elbow pain on December 5, 2001. 

Claimant gave a medical history of repetitively lifting 30-pound boxes as a supplier of additives to the lunchables line.  On examination, claimant was tender over both lateral epicondyles and tender over the left medial epicondyle.  He had full elbow range of motion bilaterally and had no real pain with tennis elbow or reverse tennis elbow testing. Tinel's, Phalan’s, and Finkelstein’s signs were all negative.  Claimant reported that his left elbow ached at night but was not otherwise significantly uncomfortable with use.  He characterized the pain as 5 on a 0/10 scale.  Dr. Frederick injected the left elbow with 80 mg of Depro-Metro.  She restricted claimant to no use of the left arm. 

On December 19, 2001, claimant reported that he was 20 to 25 percent improved.  He did have a positive Tinel's sign over the ulnar nerve. 

On January 4, 2002, Dr. Frederick reported that all of claimant's signs were negative on examination.  Claimant then reported his pain as approximately ten percent improved.  She administered a second Depro Metro injection.  On January 17, 2002, claimant reported that he had had no improvement with this injection. 

Nerve conduction studies and an EMG of the left upper extremity were performed on January 22, 2002.  These were within normal limits. 

On January 31, 2002, Dr. Frederick noted that claimant was much less tender to palpation.  She placed him on the ten pound lifting restriction. 

On March 14, 2002, Dr. Frederick opined that claimant was at maximum medical improvement.  She stated that claimant had no permanent partial impairment, and that claimant's restriction against lifting over ten pounds should be maintained permanently in order to avoid reaggravating his chronic bilateral tennis elbow. 

Claimant could not perform his service position with the restrictions Dr. Frederick had placed.  His new job was as a placer in which jobs he puts items such as cheese, candy bars, and sauces into individual lunchables containers. 

Claimant expressed his belief that his earnings as a placer are less than his earnings had been as a service person.  He complained that he had had to move from the A shift to the C shift.  Rodney Wahlhank, a member of the employee's human-resources team, testified that the plant had gone from a five line to a four line configuration such that A shift workers with less seniority had had to transfer to the C shift.  He noted that some workers prefer to work the C shift because, under the collective bargaining agreement, the employer must pay C shift workers for 36 hours of work even though they regularly are scheduled only for 30 hours per week.  Additionally, C shift workers who qualify under the collective bargaining agreement receive double pay for each hour above 30 that they work. 

Keith W. Riggins, M.D. performed an independent medical evaluation of claimant on November 18, 2002.  Claimant then reported persistent discomfort on the outer aspect of the left elbow in the area of the extensor carpi radialis.  Claimant had full left elbow range of motion and normal sensation to touch in the radial nerve distribution.  Grip strength testing produced a bell shaped curve.  Dr. Riggins opined that under the AMA Guides to Evaluation of Permanent Impairment, Fifth Edition, claimant had a 20 percent impairment of the left upper extremity on account of a 45 percent loss of grip strength.  He felt that claimant was compromised his ability to tightly grip repetitively with the left arm and in lifting with the left arm in pronation.  Dr. Riggins concurred with Dr. Frederick’s ten pound permanent lifting restriction.

While claimant’s treating physician, Dr. Frederick, does not believe that claimant has permanent partial impairment on account of his chronic left lateral epicondylitis, she has imposed restrictions on claimant which restrictions limit those jobs that claimant may perform.  Claimant's examining physician, Dr. Riggins, concurs in those restrictions.  Claimant's need for activity restrictions represents an actual loss of use of his left arm.  This is so even though Dr. Frederick imposes those restrictions largely to prevent re-aggravation of claimant's chronic epicondylitis.  Additionally, claimant has an objective loss of grip strength in the left arm as compared to the right arm.  Claimant has described himself as ambidextrous.  Claimant's lack of grip strength on the left contributes to the restrictions Dr. Riggins has imposed on claimant.  For that reason, Dr. Riggins permanent partial impairment rating of 20 percent of the left upper extremity is found be the most appropriate assessment of claimant's actual loss of use of the left arm.

CONCLUSIONS OF LAW

Initially to be decided is the extent of claimant's scheduled member disability to his left arm, if any.

Iowa’s workers’ compensation acts make a clear distinction between scheduled and unscheduled injuries.  Second Injury Fund v. Bergeson, 526 N.W.2d 543, 547 (Iowa 1995); Lauhoff Grain Company v. McIntosh, 395 N.W.2d 834, 839-40 (Iowa 1986); Alm v. Morris Barick Cattle Company, 240 Iowa 1174, 1177, 38 N.W.2d 161, 163 (1949).  Scheduled member disabilities are determined by measuring the functional or physiological loss to the worker’s scheduled member or both.  Simbro v. Delong’s Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991).

In reviewing a scheduled member loss claim, the commissioner must consider both lay and medical testimony regarding such matters as endurance and stamina.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 257-58 (Iowa 1996).  See also Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 273 (Iowa 1995).

It is concluded that claimant has established a 20 percent loss of use of the left arm, which entitles claimant to 50 weeks of permanent partial disability benefits. 

Claimant has asserted that defendant owe claimant additional benefits pursuant to section 86.13 because defendants paid claimant no permanency benefits even though Dr. Frederick had imposed work restrictions on claimant. 

Iowa Code section 86.13 provides in part:

If a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter, or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.

The application of the penalty provisions does not turn on the length of the delay in making the correct compensation payment.  Any delay without reasonable excuse entitles the employee to benefits in some amount.  “In the absence of a reasonable excuse for a delay, penalty benefits are mandatory.”  Christensen, 554 N.W.2d 261.  The purpose or goal of the statute is both punishment and deterrence.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 236-7 (Iowa 1996).

Dr. Frederick, claimant's treating physician, has opined that claimant had no permanent partial impairment on account of his chronic left lateral epicondylitis.  She noted that she imposed restrictions on claimant simply to assist in preventing any re- aggravation of his left elbow condition and not because of permanent residuals from that condition per se.  Under that circumstance, it fairly can be argued that the restriction related to claimant's underlying propensity to develop lateral epicondylitis and not to any residual of his actual work injury.  Whether claimant actually had permanent disability attributable to his work-related left lateral epicondylitis was fairly debatable. 

It is concluded that claimant has not established that he is entitled to additional benefits as a penalty under section 86.13. 

ORDER

THEREFORE, IT IS ORDERED:

Defendant pay claimant fifty (50) weeks of permanent partial disability benefits at the weekly rate of two hundred twenty-six and 26/100 dollars ($226.26) with those benefits to commence on March 15, 2002. 

Defendant pay accrued amounts in a lump sum and pay interest pursuant to section 85.30. 

Defendant pay costs of this action as the applicable rule and statutes provide. 

Defendant file subsequent reports of injury, as this division requires. 

Signed and filed this ___24th __ day of July, 2003.

   ________________________






       HELENJEAN M. WALLESER
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