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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RHONDA SCHEFFERT,
  :



  :
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  :

vs.

  :



  :                         File No. 5029880
MENARD, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE CO.,
  :



  :
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  :


  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :                  Head Note Nos.:  1803; 3000;

Defendants.
  :                  3200; 4000
______________________________________________________________________

STATEMENT OF THE CASE

Rhonda Scheffert, claimant, filed a petition in arbitration seeking workers’ compensation benefits against Menard, Inc., employer and Zurich American Insurance Co., insurance carrier, both as defendants, and the Second Injury Fund of Iowa, arising out of work injuries which occurred on November 24, 2008.  The case was heard on November 28, 2012, in Des Moines, Iowa, and considered fully submitted on December 19, 2012, upon the simultaneous filing of briefs.

The evidence in this case consists of the testimony of claimant; and claimant’s exhibits 1 through 14; and defendants’ exhibits A through M.

ISSUES

The rate of compensation;

The extent of claimant’s scheduled member disability;

Whether claimant is entitled to Second Injury Fund benefits and, if so, the amount of benefits due to claimant and the amount of credits afforded the Fund;

Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much;

STIPULATIONS

The stipulations of the hearing report are adopted herein.  The Fund agrees claimant has two qualifying injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Claimant was a 55-year-old woman at the time of hearing.  She graduated from Eastern Dubuque High School in 1975 and has had no further educational experience.

During high school, she worked at food service establishments doing counter work and running the cash register.  Until December of 1976, claimant worked as a dishwasher and a short order cook.  She has held positions as a school bus driver, pizza maker, delivery person, and cashier.    

For six months in 1994, she worked at a medical supply company using a machine to produce product.  During this period of employment, she developed right carpal tunnel.  She had surgery by Dr. Fields in February of 1995.  She left that job to work as a store clerk for a hardware store for a couple of years until she was hired by the defendant employer in 1996.  

For the most part, clm earned minimum wage until she began working for defendant employer. From cashier she was promoted to a manager position.  Claimant was off work for a couple of months for a shoulder surgery arising out of a motor vehicle collision.  During this time period, she was told that she did not need to return because they no longer had work for her.  

As previously noted, claimant underwent right carpal tunnel release in 1995.  In 1997 she developed ulnar nerve damage which was repaired in 1997 initially with a subsequent surgery in 1998. 

In 2005, claimant sustained a left foot injury when a wrought iron table landed on her left foot.  (Ex. H, p. 11)  Claimant treated for her foot injury in 2005 and 2006.  She was given restrictions on March 20, 2006, which limited claimant’s standing and walking while at work.  She was also not to work more than 5 consecutive days in a row.  (Ex. 9, p. 11)  Dr. Field assessed claimant with a 5 percent impairment of her lower extremity or 2 percent whole person impairment based on soft tissue injury and bony changes scans.  (Ex. 9, p. 22)  Permanent work restrictions included “the ability to sit and stand at work in terms of job opportunity and prolonged standing should be avoided if possible.  Good cushioned orthotics would also be in her best interests.”  (Ex. 9, p. 22)  Robert S. Kelsey, DPM, recommended claimant be placed in a sit-down job.  (Ex. 10, p. 11)  On June 13, 2006, Dr. Kelsey assigned claimant impairment ratings for the left foot as follows:  “[B]etween 4% and 8% impairement [sic] of your whole body, between 10% and 20% impairement [sic] of your lower left extremity and between 14% and 28% impairement [sic] of your left foot.”  (Ex. 10, p. 12)  Dr. Kelsey’s permanent restrictions included the reduction of work duties that involved standing or walking.  (Ex. 10, p. 13) 

Claimant continued to receive treatment for her left foot pain at Dubuque podiatry in 2008.  (Ex. 10, p. 5)  The pain was primarily in the ball of her left foot and claimant attributed it to working on her feet for extended periods of time.  (Ex. 10, p. 5)  On April 17, 2008, she was told that it was not likely her foot would improve significantly.  (Ex. 10, p. 6)  On June 26, 2008, claimant reported numbness and tingling of the left leg.  (Ex. 10, p. 8)  Claimant was informed that there was little more that could be offered to her in the form of treatment.  “I feel that whatever damage she currently has is what she will have for the rest of her life.  I feel that the patient is having difficulty associating her leg and foot pain with the myriad of degenerative conditions that she is obviously suffering from general wear and tear on her body and her chronologic [sic] age.”  (Ex. 10, p. 8) 

Claimant was also treated for depression in 1992.  

Claimant was in a car accident in 2010.  She injured both shoulders, suffered whiplash, and other contusions.  She had right rotator cuff surgery in September 2010.  

On November 24, 2008, claimant fell on ice in the parking lot at her place of employment.  She landed on her left side and braced her fall with the right hand, injuring her right wrist in the process.  She complained of pain in her wrist and left leg.  (Ex. 2, p. 2)  

She was given work restrictions by Howard T. Kim, M.D., ordering her to sit, be allowed frequent position changes, and no forceful gripping with the right hand.  (Ex. 2, p. 3)  On December 9, 2008, Dr. Kim added the additional restriction of no lifting over five pounds with the right hand due to continued complaints.  (Ex. 2, p. 6)  On December 16, 2008, claimant was referred by Dr. Kim to an orthopedist for further evaluation.  (Ex. 2, p. 8)

On December 31, 2008, claimant was seen at Dubuque Orthopedic Surgeons PC by Stephen E. Pierotti, M.D.  (Ex. 3)  Dr. Pierotti initially believed claimant might be suffering from carpal tunnel syndrome and provided injections and therapy; however by February 18, 2009, Dr. Pierotti had ruled out carpal tunnel.  She had two EMG studies which were normal, no swelling of the wrist, a negative Tinel’s exam, full extension of the hand, no limitation of wrist range of motion, normal x-rays, and a fairly normal wrist MRI.  (Ex. 3, p. 2)  Dr. Pierotti recommended claimant be referred to a hand surgeon.

Curtis M. Steyers, M.D., evaluated claimant on March 31, 2009.  (Ex. 5)  On examination, claimant exhibited the following:
Sensibility as assessed by moving light touch stimulation was diminished in the palm and thenar eminence and hypothenar eminence but not the fingers.  There were multiple areas of tenderness about the wrist.  She is exquisitely tender over the FCER tendon at one location about at the distal wrist flexion crease.  Percussion at this location caused pain radiating proximally and distally.  Tinel sign over the median nerve was negative.  Phalen sign and median nerve compression tests were equivocal.  Skin roll testing was positive over the volar surface of the forearm.

She has a full ROM of the thumb, wrist and fingers without crepitation or apparent discomfort.
 (Ex. 5, p. 2)

Dr. Steyers noted claimant repeatedly suggested and asked about the possibility of surgical exploration of the median nerve but Dr. Steyers did not believe surgery would bring about the results claimant desired.  (Ex. 5, p. 3)  Dr. Pierotti concurred with this assessment.

On May 14, 2009, claimant underwent an examination at the request of the defendants with Michael A. Gainer, M.D.  (Ex. 6, p. 3).  On examination, claimant exhibited the following:
She has a well-healed surgical scar consistent with carpal tunnel in the palm as well as a well-healed scar at the elbow consistent with previous cubital tunnel surgery.  She had full range of motion of her elbow and wrist to flexion and extension, forearm pronation and supination, and finger range of motion.  She has no atrophy of the thenar, hypothenar, or intrinsic’s.  She has weak abduction of her fingers.  She has a negative Froment sign.  She has mildly positive Tinel over her median nerve as well as Tinel at the elbow.  She has negative Eichoff and Finkelstein maneuver.  She has multiple areas of tenderness around the carpus but nothing that could be localized.
Grip strength using the Jamar at setting 2 shows 80 pounds on the left.  Three tests on the right show the first to be 20 pounds, the second 40 pounds, and the third 60 pounds.
(Ex. 6, pp. 4-5)

Dr. Gainer thought that the claimant’s symptoms were more consistent with a bone contusion then a reoccurrence of her carpal tunnel.  “I do think she has ongoing chronic denervation according to her EMG/nerve conduction study related to her cubital tunnel surgery.”  (Ex. 6, p. 5)  Dr. Gainer recommended that claimant undergo an arthrogram prior to repeating her MRI but that if her repeat MRI did not show any additional injury, he would place her maximum medical improvement (MMI) date one year after the date of the injury.  (Ex. 6, p. 5)

Claimant’s care was then taken up by Brian Bear, M.D., on August 6, 2009.  (Ex. 7, p. 1)  In reviewing claimant’s subsequent MRI, Dr. Bear believed claimant may have a central TFCC tear with associated bone edema in the lunate possibly consistent with ulnar impaction syndrome.  (Ex. 7, p. 3)  She exhibited some reduction of wrist range of motion and some tenderness upon palpation.  (Ex. 7, p. 2)  Dr. Bear recommended an arthrogram to fully assess claimant’s injury.  After the arthrogram, Dr. Bear determined claimant sustained a TFCC tear and ulnar impaction syndrome partial tear LT ligament.  (Ex. 7, p. 10)  Dr. Bear recommended surgical treatment which claimant underwent on September 9, 2009.  (Ex. 7, p. 13)    

Claimant reportedly improved; however, had pain associated with the hardware.  This hardware was eventually removed on September 1, 2010.  (Ex. 7, p. 31)  After the removal of the hardware, claimant continued to report “slight pain in the ulnar aspect of the wrist.”  (Ex. 7, p. 36)  On October 12, 2010, Dr. Bear released claimant to return to work without restrictions.  (Ex. A)  On examination, during claimant’s visit with Dr. Bear on December 14, 2010, claimant exhibited reduced range of motion in her wrist.  “Wrist extension is 45 degrees. Wrist flexion is 65 degrees. Pronation and supination are normal.”  (Ex. 7, p. 36)

During physical therapy in 2010, claimant continued to report reduced strength and endurance as a result of pain in the wrist and forearm.  (Ex. 8) 

The patient was seen today for a followup appointment to re-evaluated range of motion and strength prior to her return visit to see Dr. Behr [sic] on Thursday of this week.  With regards to grip strength, it is noted that utilizing the Jamar dynamometer that she presented with 50 pounds of grip strength with her affected right as compared to 60 pounds with her unaffected left.  This is an improvement of 10 pounds since the last time she saw the doctor on January 18, 2010.  With regards to range of motion, she has also improved as she presents with 75 degrees of wrist extension which is a 5-degree improvement.  Wrist flexion is unchanged at 65 degrees.  Forward supination has improved 10 degrees to present at 90 degrees.  With regards to forearm pronation, she is now at 80 degrees which is a 5-degree improvement.
(Ex. 8, p. 30)

On December 14, 2010, claimant was discharged and instructed to return to Dr. Bear on an as needed basis.  (Ex. 7, pp. 36-37) 

On June 1, 2009 claimant was seen at Westside Orthopedics by David S Field, M.D., for evaluation of claimant’s foot and back.  (Ex. 9, p. 12)  Dr. Field noted claimant had no leg pain, but low back pain which she treated with Darvocet.  (Ex. 9, p. 13)  Dr. Field identified generalized swelling on the left foot, but no objective signs of back pain.
Relative to her low back, she can stand erect and heel and toe-up without difficulty.  She did not have any discomfort to palpation across the lumbar spine.  She can forward flexion her fingertips below her knees.  She has no true limited straight leg raising.  She did not find any weakness of her lower extremities bilaterally.
(Ex. 9, p. 13) 

On August 9, 2009, Dr. Pierotti, M.D., issued an opinion at the request of the defendants stating “we could find no specific abnormalities and I agree with Dr. Steyers that we should not do any further testing.  We will release her from our care.  She has reached MMI with 0% impairment.”  Dr. Bear released claimant to work without restrictions on October 12, 2010.  (Ex. A, p. 1)  

On June 30, 2010, claimant was involved in a motor vehicle collision when she was rear-ended.  (Ex. K, p. 1)  She reported pain in her anterior chest, left arm pain approximately 10 days later, and some numbness on the right side.  (Ex. K, p. 1)  Bilateral shoulder MRIs were taken following the accident which showed degenerative acromioclavicular joints bilaterally.  (Ex. K, p. 2)  On the right side, claimant suffered a tear which produced severe pain symptoms.  “On the right side she has pain when she resists me lifting her hand off her chest.”  (Ex. K, p. 2)  Claimant underwent surgical arthroscopy on October 4, 2010.  Following the surgery, claimant had reports of serious pain in her low back and shoulder.  Dr. Field followed her for some time and seemed to indicate that claimant lost her position with defendant employer because of her inability to lift 50 pounds due to the shoulder injury.  (Ex. L, p. 1) 
On March 21, 2011, claimant returned to Dr. Field with ongoing complaints of pain in her shoulders.  “She is wondering if the shoulder pain will continue on the right side indefinitely.”  (Ex. L, p. 3)

On February 10, 2011, claimant was seen by Robert Broghammer, M.D., for an independent medical examination (IME) requested by the defendants.  (Ex. C, p. 1)  In conjunction with Dr. Broghammer’s evaluation, he obtained a range of motion and grip strength measurement of the right wrist from a physical therapist, Stephen Kieszkowski.  (Ex. C, p. 7)

Dr. Broghammer assessed a two percent impairment.  (Ex. C, p. 3)

Dr. Robin Epp assessed an 18 percent upper extremity impairment on April 24, 2012, and recommended “rare repetitive and forceful gripping, pinching or wrist motions with the right hand.  I also would not recommend the use of vibratory or power tools as these may exacerbate her symptoms.”  (Ex. 13, p. 9)  On the pain diagram claimant filled out for Dr. Epp, claimant identified pain in the right wrist and hand but in no other areas.  (Ex. 13, p. 12)  During the examination, claimant exhibited reduced range of motion in the right wrist due to pain and some tenderness to palpation over the ulna.  (Ex. 13, pp. 6-7) 

On October 2, 2012, Dr. Broghammer upwardly revised his opinion based upon a failure to consider an impairment rating due to the resection arthroplasty.  (Ex. C, p. 5)  His revised opinion assessed a 12 percent upper extremity rating.  (Ex. C, p. 5)  Dr. Broghammer based his revised opinion on the range of motion measurements performed by a physical therapist, his own examination, and the  consideration of the resection arthroplasty.  (Ex. C, p. 5) 

Claimant’s current restrictions include no left hand work, no twisting of the left arm, and no lifting more than five pounds.

On June 4, 2009, Dr. Field issued an opinion regarding claimant’s low back and left foot pain.  (Ex. 9, p. 23)  He did not believe that the present back complaints were the result of the foot injury on June 4, 2005, nor did he agree that claimant was suffering from CRPS.  (Ex. 9, p. 23)  Dr. Field attributed claimant’s complaints to arthritis and refused to provide any further impairment rating based on his examinations.  (Ex. 9, p. 24)  He did not knowledge that her history of pre-existing arthritis has been traumatized and aggravated by subsequent events.  (Ex. 9, p. 24)  There is no mention in Dr. Field’s report about claimant’s fall on ice on November 24, 2008.

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

Claimant has pain over the scar, where the hardware was inserted, and on the wrist.  Claimant testified that she has periods of no pain when there is no use and the highest pain is about a 6.  She has inflammation in her fingers in the morning and then by mid morning, the inflammation settles down.  She does not have as much strength.  She cannot lift as much.  She has difficulty gripping.  She cannot bowl or garden.  

Dr. Epp’s report indicates that claimant has almost no adverse problems from her shoulder injury, neither pain nor a reduction of range of motion.  (Ex. 13, p. 7)  All the problems stemming from her right side, then, are related to the fall on ice according to Dr. Epp.  But claimant had ongoing pain in her right shoulder and it was her right shoulder injuries that led to her dismissal from defendant employer.  

She had briefly worked light duty at defendant employer following her September 2009 surgery but returned to work full time as a cashier.

Following termination, she has held a number of odd jobs, including a part-time position at Lowe’s and a full time position at Nordstrom’s beginning in December 2011 until May of 2012.  The standing bothered her left foot and the lifting hurt her right arm.  Claimant describes doing the work required of her but that it was “bothersome.”  The left foot problems were largely alleviated at Nordstorm’s with the use of a thick mat.  

Claimant sustained a work injury of April 25, 2012, to the lateral epicondylitis on the left upper extremity.  (Ex. L, p. 6)  Claimant needs to have surgery for this.  Claimant is still employed by Nordstrom’s, but has not worked since May 7, 2012 for Nordstrom’s.  Currently she is working at a retail consignment store.  She has problems with her left arm and her right arm is having increased pain.  She is not required to stand in one place continually and thus her left foot does not bother her as much.  

Claimant said that there are few prior jobs that she could do now.  She testified that lifting, using the register or standing for long periods of time would be challenging, however, she was able to return to work without restrictions and obtain new employment doing similar things such as standing, lifting, and even using the register following her termination. 

Claimant felt that she would have a no overhead lift restriction for the shoulder if she had returned to work in January 2011.  Claimant believed that she would have that only temporarily and would have remained at defendant employer working full time as a cashier but for the shoulder injury.

As to the defendant employer, a functional disability rating of ten percent is supported by the evidence.  Claimant was able to return to work and do primarily the same work she had done prior to the injury.  She had been released by her treating physician with no work restrictions.  Dr. Epp imposed work restrictions of no “rare repetitive and forceful gripping, pinching or wrist motions with the right hand” or the “use of vibratory or power tools.”
Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Prior to claimant’s car accident, right shoulder injury and left lateral epicondyle injury, claimant was working full time as a cashier with defendant employer.  She was engaged in essentially the same tasks as she was doing prior to her injury in November of 2008.  She has complained of weakness in her right arm and tiring due to standing on her left leg, the latter which is alleviated by a mat.  Repetitive lifting can be problematic due to the right wrist injury.  Based on claimant’s pre car accident and pre Nordstrom’s injuries, claimant’s industrial disability is found to be 30 percent.  

Claimant, as an assistant manager, earned $12.80 per hour for weekday work.  On weekend days, she earned $15.30 per hour.  In addition to her hourly wage, claimant received bonuses.  If the department was profitable, the 3 managers received a percentage of the profit.  (Ex. 14, p. 11)  Every year that claimant worked for defendant employer, she received some amount of bonus.  This was known as the TPS bonus.  Additionally, claimant was eligible for an IPS bonus.  If the store was profitable, claimant could receive up to 15 percent of her earnings as a bonus.  (Ex. 14, p. 15) 

Bonuses were paid out in the following year.  For claimant, a bonus for 2008 would be paid in February of 2009 if the claimant qualified.  (Ex. I, p. 1) 

The management bonus was, in part, based on department income against department payroll.  Neither bonus was guaranteed.  The management bonus could be revised downward based on fines.  (Ex. I, p. 33; Ex. J, pp. 4-5)

Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which the employee was injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

Defendants argue that the facts in this case are more closely aligned with the Noel v. Rolscreen case wherein the Court of Appeals determined bonus was not customary earnings because it had not been paid in the thirteen weeks preceding the injury and was not a regular bonus.  Noel v. Rolscreen, 475 N.W.2d 666, 668 (Iowa App. 1991).  The claimant asserts that regular bonuses should be considered regardless of whether they were paid at the time of the injury and cite Burton v. Hilltop Care Center, 813 N.W.2d 250 (Iowa 2012) in support.  Burton involved a teacher who was injured and required the earnings calculations to take into consideration the contractual amount a teacher was owed for the entire year rather than the earnings she made in the previous 13 weeks.  Claimant was not contractually entitled to a set amount of bonus each year.  Instead, the bonuses were based on company profitability and could be revised downward based on fines.  

However, claimant did receive both a profit sharing and management bonus in 2008.  (Ex. 14, pp. 11, 15)  While the bonuses could be altered or cancelled at any time, they were not in 2008.  (Ex. I, p. 2)  Defendants assert in their brief that claimant was not eligible for bonuses at the time of her injury and were only anticipatory, but payment records and instant profit sharing reports indicate claimant was paid profit sharing in 2009 for a 2008 year in the amount of $4,224.71 and management bonus of $1,133.32 in 2008.  (Ex. 14, p. 11)

Therefore, the evidence supports an adoption of the claimant’s rate calculation of $388.88 per week.  (Ex. 14, p. 2) 

Claimant has two qualifying injuries, one to her right wrist and one to her left foot.  The first thing in a Fund case is to determine extent of disability which was previously identified as 30 percent.  

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); 15 Lawyer and Higgs, Workers’ Compensation, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 355 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1979).

In this case, the parties have agreed that claimant has sustained two previously qualifying injuries - one to her right wrist and one to her left foot.  The fund is entitled to a credit for those.  A ten percent scheduled member disability was assessed for the right wrist or six percent of the whole person.  Dr. Kelsey assigned claimant a left foot impairment rating of between four and eight percent of the whole body and permanent restrictions that required a reduction of work duties involving standing or walking.  Based on Dr. Kelsey’s opinions, claimant is assessed a four percent whole person impairment rating for the left foot for a total of ten percent credit. 
Claimant asserts a penalty claim based on improper weekly rate and failure to pay an additional 30 weeks of permanent partial disability benefits allegedly owed because of Dr. Broghammer’s reports.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Claimant’s appropriate rate and scheduled member disability was fairly debatable.  Dr. Bear had released claimant to work without restrictions.  Claimant had been working full time doing her regular duties after her injury, up to her surgery and then following her surgery.  Claimant’s entitlement to a bonus calculation in her benefit rate is also fairly debatable given that the bonuses could be cancelled and modified and claimant was not contractually entitled to receive them, although she did.  

No penalty is appropriate in this case.
ORDER
THEREFORE, it is ordered:
That defendants are to pay unto claimant twenty-five (25) weeks of permanent partial disability benefits at the rate of three hundred eighty-eight and 88/100 dollars ($388.88) per week from November 12, 2010.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

That the Second Injury Fund shall pay unto claimant one hundred (100) weeks of permanent partial disability benefits at the rate of three hundred eighty-eight and 88/100 dollars ($388.88) per week from the Second Injury Fund of Iowa commencing upon the conclusion of the defendants’ obligation.
That interest shall accrue on unpaid Second Injury Fund benefits from the date of the decision.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990).
Signed and filed this ____11th_____ day of March, 2013.
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