ALLEN v. ANNETT HOLDING INC.

Page 6

before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

STEVE ALLEN,
  :



  :


Claimant,
  :                  File No. 5004381



  :

vs.

  :                        A P P E A L



  : 

ANNETT HOLDINGS, INC.,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :


Defendant.
  :

____________________________________________________________________

Introduction

This is an appeal from an arbitration decision filed August 26, 2003 that awarded benefits for what started as a purported knee injury of March 11, 2002, and culminated in an award of 50 percent permanent partial disability.  Employer appealed.  While the case was pending on appeal, employer challenged this agency’s jurisdiction over the subject matter of the claim.  The case was remanded for an evidentiary hearing and the presiding deputy ruled on October 29, 2004, that jurisdiction was lacking.  Claimant appealed that ruling.  The issues on both appeals have been fully briefed and the appeals are consolidated.  Personal jurisdiction exists and is not at issue.

FINDINGS OF FACT

The findings of fact made by the deputy concerning whether claimant was hired in Iowa are correct and are affirmed.  The evidence overwhelmingly establishes that claimant was hired in Iowa by Annett Holdings, Inc.

It is not possible to precisely determine the amount of claimant’s working time that was spent in Iowa rather than in other states.  I find that it was probably between 10 percent and 25 percent.  However, considering that claimant’s services involved more than merely driving, a strict accounting of the working time in each state is impossible.

I find that claimant spent a substantial part of his working time in Iowa.  I find that ten percent of any thing is a substantial part of that thing.  A portion as large as ten percent of anything is most certainly a substantial part.  I cannot imagine any circumstance where ten percent would be considered to be an immaterial or inconsequential part.  A ten percent increase or decrease in a business’ revenues, profits or losses would certainly be considered to be substantial.  I find that the claimant spent virtually all of his working time working for and in the service of the employer’s Iowa business operations.

I find that claimant regularly worked in Iowa for the employer.  It was usual and customary for him to pick up loads in Iowa and drive through Iowa with loads.  He brought the truck to the employer’s Iowa terminal and reported there himself in conformity with the employer’s established procedures.  He was controlled by the employer’s dispatcher.  The amount and frequency of claimant’s work in Iowa was not so minor as to characterize it as irregular, out of the ordinary, unusual or abnormal.  I find that claimant worked exclusively, or nearly so, performing work attributable to the employer’s Iowa business.  I find that the employer’s Iowa terminal was the claimant’s home terminal and business home.  It was home, the hub and brain-center of the employment relationship.  It was the place from which claimant’s actions were controlled and the home base to which he returned.  The employment contract was made in Iowa and administered in Iowa.  The fact that the employer expressly contracted to have workers’ compensation matters be governed by Iowa law is a clear manifestation that it was intended that the employment relationship would be based in Iowa rather than in any other location.  Claimant’s home terminal was never changed from Iowa and the contract of employment was never administered from any other location.  I find that the claimant’s employment was principally localized in Iowa.

CONCLUSIONS OF LAW

Subject matter jurisdiction exists by virtue of statute.  Subject matter jurisdiction is the power of a court or administrative agency to hear and determine cases of the general class to which a particular proceeding may belong.  Section 85.71 is a subject matter jurisdiction statute.  Subject matter jurisdiction cannot be established by contract, waiver or consent.  Heartland Express, Inc. v. Terry, 631 N.W.2d 260 (Iowa 2001), Bair v. Blue Ribbon, Inc., 256 Iowa 660, 665-666, 129 N.W.2d 85, 88 (1964).

Personal jurisdiction is the power of a court or administrative agency over a particular individual or entity.  Unlike subject matter jurisdiction, personal jurisdictional concerns do not involve the nature of any particular claim.  Personal jurisdiction is primarily concerned with the fairness of an exercise of authority over a particular party.  Knowlton v. Allied Van Lines, Inc., 900 F2d 1196. C.A. 8 (Iowa 1990).  A state generally has personal jurisdiction over its residents.
Claimant has the burden of proof to sustain the requisite jurisdiction.   LaRose v. Curoe, 873 N.W.2d 153 (Iowa 1983).  Both elements, personal and subject matter, must be present before an administrative agency acting in a quasi-judicial function can validity exercise authority in a contested case proceeding.

The Workers’ Compensation Act is to be construed to provide benefits to all who can fairly be brought within its coverage.  Usgaard v. Silver Crest Golf Club, 256 Iowa 453, 459, 127 N.W.2d 636, 639 (1964).  The beneficent purpose is not to be defeated by reading something into the statute that is not there.  Cedar Rapids Community School v. Cady, 278 N.W.2d 298 (Iowa 1979).  Statutory words are to be given their ordinary meaning.  American Home Products Corp. v. Iowa State Board of Tax Review, 301 N.W.2d 140, 142 (Iowa 1981).  Legislation should be given a rational, workable meaning.  Iowa Department of Transportation v. Nebraska-Iowa Supply Co., 272 N.W.2d 6, 11 (Iowa 1978).  
This agency’s jurisdiction over injuries that occur outside the state of Iowa is fixed by Iowa Code section 85.71.  Subsection 1 appears to be somewhat patterned after the Model Act but there are also differences.  The Model Act is written with a general, multijurisdictional focus to define the term “principally localized.”  The Model Act states, “A person’s employment is principally localized in this or another state (Emphasis added.) when (1) his employer has a place of business in this or such other state (Emphasis added.) and he regularly works at or from such place of business. . . .”  It has the same meaning as stating that employment is principally localized in a state if the employer has a place of business in that state and the employee regularly works at or from the employer’s place of business in that state.  

The Iowa modification to subparagraph (1) made the focus specific to Iowa.  That was rational because an Iowa statute has no reason to contain a provision that purports to control when some other state will have jurisdiction because that lies within the province of the other state.  Iowa removed the words “or another” in the leading phrase in order to be specific to Iowa but it failed to make the logical conforming change by removing the words “or such other” in the subsequent phrase.  (Iowa changed the phrase to “or some other.”)  The result is an illogical statute with surplusage.  The statute would have the same meaning if all provisions concerning the employer’s place of business were eliminated, leaving only a requirement that the employee regularly work in this state.  If an employer does not have a place of business located in this state, the only alternatives are that the place of business must be located in some other state, outside the United States or that a place of business does not exist.  Regularly working in this state provides a logical nexus to jurisdiction.  There is no logical nexus between Iowa and a place of business in some other state.  The Iowa Act has gaps that could leave a worker with no state having jurisdiction under some circumstances.
The recent amendment to section 85.71(1) changed the subsequent part that deals with domicile but did not change the initial part that deals with the employer’s place of business.  The amendment did not obliterate all prior precedents that deal with subject matter jurisdiction.  One very pertinent decision is Iowa Beef Processors, Inc. v. Miller, 312 N.W.2d 530, 533 (Iowa 1981) where the court, while discussing the term “principally localized,” stated, “[t]he plain meaning of the enacting clause indicates that the employee must perform the primary portion of his services for the employer within the territorial boundaries of the State of Iowa or that such services be attributable to the employer's business in this state.” (Emphasis added.)  The court construed the unchanged part of the statute in a manner that is consistent with the Model Act’s language of working “from” the employer’s place of business when it used the term “attributable to the employer’s business in this state.”

A recent case that addresses the jurisdictional issue is Heartland Exp. v. Gardner, 675 N.W.2d 259 (Iowa 2003).  That case has some similar factual circumstances to the instant case.  However, there is one very pertinent difference between that case and the instant case.  In the instant case, the employee asserted that his employment was principally localized in Iowa and that subject matter jurisdiction exists in accordance with section 85.71(1).  However, in Gardner, 675 N.W.2d 259, 267 there was no claim that jurisdiction existed under section 85.71(1).  Accordingly, that theory was not considered or analyzed by the court.  The court recited, “Both parties seemingly concede that Gardner ‘work[ed] under a contract of hire made’ in Iowa and his employment was not principally localized in any state.’”  Therefore, the court construed only section 85.71(2).
The focus of subsection 85.71(1) is on where the employment is principally localized, not on where the work is performed.  The “employment” is the contractual employment relationship between the employee and the employer, not the place where work is performed.  The only part of the subsection that deals with where work is performed is the requirement that the employee regularly work in this state.  If the legislature had intended for an objective standard such as a majority or plurality of the work to be performed in Iowa it could have easily done so.  Instead, it chose the subjective word “regularly.”  Something is either regular or irregular.  The term does not refer to quantity.  It means conforming to a fixed procedure, usual or customary.  The statute provides that if the employer has a place of business in this state, Iowa will have jurisdiction if it is usual or customary for the employee to work in this state for the employer.  For an over-the-road truck driver, such as the claimant in this case, the employee regularly works in this state if it is usual or customary for the employee to work out of the employer’s terminal in this state as the home terminal, pick up loads in this state and transport loads within or through this state.  There is not a statutory requirement to meet some unspecified, arbitrarily determined quantity of work while in this state.
With an over-the-road truck driver, the employment will typically be localized where the home terminal is located.  The home terminal is the place from which the driver initially begins an assignment and the place to which the driver ultimately returns to rest or be off duty when the assigned work is completed.  The home terminal is the place from which the employee’s work is directed or supervised and where the employer-employee relationship is administered.  It is not necessarily the place of hiring and may change from time to time.  It is plausible that some drivers may not have a home terminal and fall under section 85.71(2).  I conclude that this claimant’s employment was principally localized in Iowa and that jurisdiction exists under section 85.71(1).  I overrule Jones v. West Side Transport, File No. 5004422 (App. Decn, September 30, 2004; Rehearing, October 25, 2004) where it conflicts with this decision.
This case was originally decided based upon section 85.71(2) and I address that subsection alternatively.  Subsection (2) becomes applicable only if it is determined that the employment is not principally localized in any state.  Subsection (2) focuses on the “employee’s working time for the employer in this state”.  The controlling word chosen by the legislature was “substantial.”  If the legislature had intended an objective quantity such as a majority or plurality or some specific minimum percentage, it could have so provided.  The fact that it chose the word “substantial” is material and indicates a rejection of the concept of setting a requirement for an objective quantity.  Something is either substantial or insubstantial.  “Substantial” means having substance.  It is real and not imaginary.  It is something having considerable worth, importance or value.  Further, the words “in this state” refer to the term “employer” rather than the term “working.”  I conclude that the words, “in this state” refer to the amount of time the employee spent working for the employer’s Iowa business operations, not to the amount of time the employee was physically present in this state while working for the employer.  In this case, virtually all of the claimant’s working time was spent in service of the employer’s Iowa business operations and if jurisdiction did not exist under section 85.71(1), it would exist under section 85.71(2).  Under any construction, ten percent is a substantial amount of the employee’s working time.

It is often said that workers’ compensation law is intended to provide rough, speedy justice.  The volume of paper records in this case illustrates the impracticality of attempting to use an objective quantity of working time in a particular state as the basis for determining jurisdiction.  The law requires a claim adjuster to take action on a claim within 11 days.  Section 85.30.  It is impractical, if not impossible, to require an adjuster to audit an unspecified number of months of driver log books and other business records in order to decide which state’s law to apply every time an injury is sustained by an over-the-road truck driver.  The percentage of work performed in any particular state will likely vary according to the number of months audited.  The statutes were not written with specific quantities of work or periods of time to audit because a requirement for a specific quantity was not intended by the legislature.  Any effort to require specific quantities reads something into the statute that is not there, thwarts the intent of the legislature and creates an impossible burden for claim adjusters.  The legislative intent is to have a rational and practical basis for providing jurisdiction if there is a rational nexus between Iowa and the injury.  [I note that in two recent reported cases, (Terry and Gardner) the rulings held that the claim adjusters had not selected the correct jurisdiction.]  Uncertainty is not beneficial to any party because it promotes delay and litigation that ultimately increases workers’ compensation costs.  That fact further illustrates the problem with attempting to create an objective standard for a quantity of work to be performed in Iowa over some particular period of time in order to determine jurisdiction when the statutes do not provide an objective standard.

Wherefore, I reverse the deputy’s ruling on jurisdiction issued October 29, 2004, and I hold that this agency has jurisdiction over this claim.

The arbitration decision of August 26, 2003, accurately found and described the material facts of this case and correctly determined the nature of claimant’s injury and his disability.  The conclusions of law in the arbitration decision are correct.  I affirm the arbitration decision and adopt it as final agency action.

Costs, including costs on appeal, are assessed against the employer.

Employer shall file subsequent reports of injury as required by rule 876 IAC 3.1(2).


Signed and filed this 29th  day of September, 2005.
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       MICHAEL G. TRIER
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