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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DALLAS LYNN GREGOR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5034908
MID-WEST INDEPENDENT SOIL
  : 

SAMPLERS,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

AUTO-OWNERS,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 17A and 85.  The expedited procedure of rule 876 IAC 4.48, the “alternate medical care” rule, is requested by claimant, Dallas Lynn Gregor.

Claimant filed a petition on May 27, 2011.  He alleged at paragraph 5 of his petition, in relevant part:

Reason for dissatisfaction and relief sought:  


Claimant continues to have persistent, debilitating, and chronic low back and buttock pain going down the left lower extremity with numbness and tingling in the left lower extremity.  Claimant very much wants to be better and wants to work, and asked for further surgery to address is chronic pain.  Dr. Carlstrom stated claimant was not a good candidate for a repeat laminectomy/diskectomy.  Lynn M. Nelson, M.D. in his report of February 22, 2011, agreed with Dr. Carlstrom that Mr. Gregor was not a good candidate for a repeat laminectomy/diskectomy alone.  Dr. Nelson did, however, recommend that Mr. Gregor have a fusion. 

RELIEF SOUGHT: Claimant respectfully requests that the employer/carrier be compelled to permit and pay for Dr. Nelson to perform a fusion.


Defendants filed an answer on June 8, 2011.  Defendants admitted the occurrence of a work injury on September 3, 2008 and liability for the condition sought to be treated.

The alternative medical care claim came on for hearing on June 13, 2011.  The proceedings were recorded digitally, and constitute the official record of the hearing.  By an order filed April 30, 2007 by the workers’ compensation commissioner, this decision is designated final agency action.  Any appeal would be by petition for judicial review under Iowa Code section 17A.19.


The record consists of claimant’s exhibits 1 and 2, defendants’ exhibits A and B, and the testimony of the claimant.  Claimant filed a brief, totaling three pages, on June 10, 2011.  Defendants did not file a brief. 

ISSUES

The issue presented for resolution is whether claimant is entitled to alternate medical care in the form of authorization of fusion surgery recommended by Dr. Lynn Nelson. 
FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant suffered a stipulated work injury to his low back on September 3, 2008.  Claimant received medical care, including evaluation with Dr. Prevo, who ordered an MRI.  The MRI revealed a disc herniation at L5-S1 and claimant was referred for surgical evaluation.  Dr. Igram recommended conservative care, including an epidural injection.  An epidural injection was performed by Dr. Ray which provided no relief.  Claimant thereafter received another injection and prescriptions for tramadol and ibuprofen.  He was placed at MMI and released to full duty work by Dr. Prevo on Jun 3, 2009.  (Claimant’s testimony; Exhibit 2, pages 2-3)

Claimant continued to suffer with low back and left leg pain and was referred to Dr. Miller, who recommended neurosurgical consultation.  Dr. Carlstrom examined claimant and recommended surgery.  A repeat MRI revealed herniation at L5-S1 on the left and a diskectomy was recommended.  An L5-S1 MIS lumbar laminectomy was performed on January 22, 2010.  Claimant testified to receiving “a little” relief following surgery, as his pain remained but was no longer constant.  (Claimant’s testimony; Ex. 2, pp. 3-4)
Following surgery, claimant continued to follow-up with Dr. Carlstrom.  A post-operative lumbar spine MRI did not reveal new changes or a recurrent herniation.  Dr. Carlstrom recommended an epidural steroid injection for treatment of pain, as well as physical therapy and provided a prescription for Lyrica.  Claimant also testified to a trial of Neurontin.  Neither of the medications resulted in improved pain or symptoms.  The epidural injection was performed May 6 2010; claimant reported no relief.  A lumbar myelogram was performed On June 21, 2010.  (Claimant’s testimony; Ex. 2, pp. 1, 4, 7) 
Claimant remained off of work and in July 2010, Dr. Carlstrom ordered work hardening and a functional capacity evaluation (FCE).  Claimant began work hardening, but testified his symptoms worsened.  Prior to being able to complete either the work hardening or FCE, claimant underwent a left S1 transforaminal epidural steroid injection on September 15, 2010, in response to a severe flare-up he suffered at home.  Claimant reported approximately two days of relief following the injection.  The FCE was performed and Dr. Carlstrom placed claimant at MMI on October 28, 2010.  Dr. Carlstrom outlined permanent restrictions of a maximum 25 pound lift, avoidance of bending, twisting, and work below his waist or above his shoulders, and a need to alternate between sitting and standing after a maximum of one hour.  Dr. Carlstrom also assessed a permanent impairment of 14 percent whole person.  (Claimant’s testimony; Ex. 2, p. 5)  
Claimant contacted Dr. Carlstrom’s office to request a refill of tramadol.  On December 1, 2010, Dr. Carlstrom directed claimant to follow-up with his primary care physician for all pain medications.  Thereafter, claimant was seen by Dr. Miller for continued prescription needs.  Claimant testified his medical case manager, Lori Waymire, arranged the appointment with Dr. Miller.  Dr. Miller diagnosed claimant as suffering from chronic low back pain post L5-S1 laminectomy.  Claimant was prescribed Relafen and Tylenol No. 3.  Claimant reported some pain relief, but not as much as with tramadol.  Claimant described Dr. Miller’s care as attempts to “mask” pain, without treatment of the cause.  On December 21, 2010, Dr. Miller suggested a second opinion from a specialist regarding future treatment and potential for further surgery.  At that visit, claimant also received a Toradol injection.  (Claimant’s testimony; Ex. 2, pp. 5-6)

On February 22, 2011, claimant presented to Dr. Nelson at the recommendation of Ms. Waymire.  Dr. Nelson reviewed claimant’s medical records and performed an examination.  Claimant reported left low back and left buttock pain, as well as occasional shooting pain and spasm in the left thigh.  Pain was described as “a hard, aching pain that can become severe, sharp and shooting, that is constant and worse in the evening.”  Symptoms are worsened with sitting, standing, walking, lifting, twisting, bending, and any increase in activity.  Claimant receives relief from lying down and use of his medications and TENS unit.  Claimant rated is pain as ranging from a 3 to an 8, on a 0 to 10 scale.  (Claimant’s testimony; Ex. 2, p. 1; Exhibit A, page 1)

Claimant reported significant ongoing pain and resulting limitations, an opinion supported by the valid FCE and recommended restrictions.  He also reported his pain prevented him from pursuing schooling or training programs.  Dr. Nelson reported that claimant described his pain and limitations as “intolerable” and claimant desired additional medical intervention if a chance of improvement existed.  Dr. Nelson found claimant’s presentation credible.  (Claimant’s testimony; Ex. 2, p. 7; Ex. A, p. 1)  
Dr. Nelson noted an impression of post laminectomy syndrome and persistent low back and left buttock pain.  Dr. Nelson noted that claimant MRI did not demonstrate a herniation and he therefore agreed with Dr. Carlstrom that claimant was not a good candidate for repeat laminectomy/diskectomy.  He stated that “[a]dditional treatment is not mandatory and should be based upon pain and limitations.”   (Ex. 2, p. 7; Ex. A, p. 1)  He noted concern about long-term narcotic use and doubt as to the success of additional physical therapy or epidural steroid injections.  (Ex. 2, p. 8; Ex. A, p. 2)  With regard to additional treatment, Dr. Nelson stated:

As above, the patient believes additional intervention is warranted.  I explained at length that is surgical treatment is performed, he would need a fusion.  I detailed that some studies have demonstrated 2-5% of individuals postlaminectomy experience significant enough persistent low back pain to warrant a fusion.  Fairly recent studies have demonstrated that discography may be of limited use in a previously operated disk.  

I explained that fusion options include an anterior alone versus posterior alone versus combined anterior/posterior.  Given lack of significant appearing posterior impingement, I believe an anterior L5-S1 ALIF alone is very reasonable.

(Ex. 2, p. 8; Ex. A, p. 2)


Dr. Nelson indicated that absent a fusion surgery, he concurred with Dr. Carlstrom that claimant had achieved MMI, had sustained a 14 percent whole person permanent impairment, and the FCE work restrictions were appropriate.  (Ex. 2, p. 8; Ex. A, p. 2)


Following receipt of Dr. Nelson’s report, defendants solicited the input of Dr. Carlstrom.  Dr. Carlstrom was provided a copy of Dr. Nelson’s report for review.  On March 10, 2011, Dr. Carlstrom replied and stated:
I see that Dr. Nelson suggested an anterior lumbar interbody fusion.  I think this is somewhat of a “rescue” operation and highly unlikely to be successfully.  I would not recommend it.
Anterior lumbar interbody fusions are rapidly being removed from our aramamentarium, as they have consistently been shown to be unlikely to help either back or leg pain and have significant complications that are not pleasant and difficult to treat.  I have done several and have never helped anyone with the ones that I have done.

 (Ex. B)


On April 2, 2011, claimant’s counsel authored a letter to defendants’ counsel requesting authorization of the fusion surgery referred to by Dr. Nelson.  (Ex. 1)  Authorization was denied on the basis of Dr. Carlstrom’s letter of March 10, 2011.  

Claimant testified he was 31 years of age.  He is currently not working and is receiving unemployment benefits.  He stated he now is on pain medications because prior to his evaluation by Dr. Nelson, he believed pain medications were the only options available to him.  A variety of medications have been attempted, with claimant attaining the best relief on tramadol.   Claimant testified he is not currently prescribed tramadol, as he reported that Dr. Miller informed him the “insurance company” wanted different medications to be attempted.  He stated that he fears future use of narcotics due to a bad reaction he suffered following surgery.  Claimant described his reaction as akin to withdrawals, although he did not receive treatment for those symptoms.  He stated he did not want to take narcotic medications for the next “50 years.”  
Claimant described current symptoms of shooting and stabbing pain in his left leg and numbness in his left foot, in addition to low back pain and spasms.  He described interrupted and impacted sleep which required him to lie down for several hours prior to falling asleep to allow his back to “settle down.”  Symptoms worsen with activity and become progressively worse through activity, in some instances requiring days of recuperation following particularly active days.  Claimant testified he is unable to pursue school or retraining due to inability to sit in class.  He stated he is currently “getting by” by limiting his activities.  He described his pain as dominating his life and therefore, he is willing to undertake any risk in hopes of improvement.  He testified he has discussed the risks of fusion surgery with Dr. Nelson.  Claimant indicated he was comfortable with all the risks, including death, paralysis, and worsened pain.  He expressed trust in and comfort with Dr. Nelson’s abilities.  Claimant is unable to obtain surgery by his own means, as he lost his job and his health insurance.  
CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27; Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner, 78 (Review-Reopening 1975).  

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

When a designated physician refers a patient to another physician, that physician acts as the defendant employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. November 1, 1979) (aff’d by industrial commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Commissioner Reports 207 (1981).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee, . . . the commissioner is justified by section 85.27 to order the alternate care.”

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

Claimant requests authorization of the fusion surgery recommended by Dr. Nelson.  He argues that his last visit with Dr. Carlstrom was in October 2010 and thereafter, Dr. Carlstrom ceased providing care, instead referring claimant to a different physician for follow-up.  Claimant argues defendants selected both Dr. Miller and Dr. Nelson and should be responsible for Dr. Nelson’s treatment recommendations.  Further, he argues Dr. Nelson described the recommended surgery as reasonable and should be provided as defendants have provided no alternative care options other than medication.  
Defendants argue that Dr. Nelson’s statements are not in fact recommendations, but rather options for potential surgery.  Attention is drawn to Dr. Nelson’s statement that further care was not mandatory.  Defendants assert that when Dr. Nelson’s “suggestion” was reviewed by Dr. Carlstrom, Dr. Carlstrom clearly stated he would not recommend such a procedure, describing it as a “rescue” operation which he has never found to be successful.  Defendants assert that Dr. Carlstrom is claimant’s treating physician and his opinions are entitled to greater weight than Dr. Nelson’s, as a one-time evaluating physician.

Dr. Carlstrom served as claimant’s treating physician and performed the original surgery on claimant’s lower back.  He is therefore more familiar with claimant’s treatment than Dr. Nelson, who evaluated claimant on one occasion.  Therefore, Dr. Carlstrom’s rather emphatic letter regarding the prudence and likely success of the potential fusion surgery must not be taken lightly.  

However, Dr. Carlstrom is no longer providing claimant with ongoing care.  Claimant has not had contact with Dr. Carlstrom since October 28, 2010.  At that appointment, Dr. Carlstrom opined as to MMI, permanent impairment, and restrictions, but did not provide active care.  When claimant sought further care from Dr. Carlstrom, Dr. Carlstrom declined, referring claimant to his primary care physician.  Thereafter, Ms. Waymire arranged care with Dr. Miller.  Dr. Miller then recommended an evaluation by a specialist, Dr. Nelson, which was again arranged by Ms. Waymire.  
After consideration of the record, it is determined that Dr. Carlstrom ceased serving as a treating physician by his letter of December 2010.  He thereafter transferred care to another provider, arranged by defendants to be Dr. Miller.  Dr. Miller then transferred care to a specialist, arranged by defendants to be Dr. Nelson.  Therefore, based upon this factual scenario, Dr. Nelson is not serving as an independent medical examiner pursuant to Iowa Code section 85.39, as asserted by defendants.  Rather, he has become a treating physician.  As a treating physician, defendants are responsible for his treatment recommendations.  

Additionally, even had it not been determined that Dr. Nelson had become a treating physician through a transfer of care, claimant has also established that the care offered by defendants, in the form of prescription pain management, has not been effective and is certainly less extensive than that requested by the claimant.  Although Dr. Nelson did express that further care was not mandatory, he did state that further care should be based upon claimant’s pain and limitations.  Claimant has demonstrated that both his pain and resulting limitations severely impact his daily life.  Dr. Nelson reached a similar conclusion, resulting in his assertion that an anterior L5-S1 fusion surgery would be “very reasonable.”  Given claimant’s young age, physical condition, and lack of treatment options, the fusion surgery requested is reasonable.  
ORDER

THEREFORE, IT IS ORDERED:

Claimant’s application for alternate care is granted.
Signed and filed this __15th____ day of June, 2011.
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